This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of
to make the world’s books discoverable online.

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was nevel
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domair
are our gateways to the past, representing a wealth of history, culture and knowledge that’s often difficult to discover.

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book’s long journey fro
publisher to a library and finally to you.

Usage guidelines

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belon
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have take
prevent abuse by commercial parties, including placing technical restrictions on automated querying.

We also ask that you:

+ Make non-commercial use of the fild&e designed Google Book Search for use by individuals, and we request that you use these fil
personal, non-commercial purposes.

+ Refrain from automated queryirigo not send automated queries of any sort to Google’s system: If you are conducting research on m:
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encc
use of public domain materials for these purposes and may be able to help.

+ Maintain attributionThe Google “watermark” you see on each file is essential for informing people about this project and helping ther
additional materials through Google Book Search. Please do not remove it.

+ Keep it legalWhatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume |
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users
countries. Whether a book is still in copyright varies from country to country, and we can’t offer guidance on whether any specific
any specific book is allowed. Please do not assume that a book’s appearance in Google Book Search means it can be used in al
anywhere in the world. Copyright infringement liability can be quite severe.

About Google Book Search

Google’s mission is to organize the world’s information and to make it universally accessible and useful. Google Book Search helps
discover the world’s books while helping authors and publishers reach new audiences. You can search through the full text of this book on
athttp://books.google.com/ |



http://google.com/books?id=CYZOAAAAYAAJ

Law dictionary




LIBRARY OF THE
UNIVERSITY OF VIRGINIA

FROM THE PRIVATE LIBRARY OF
.COL. WILLIAM M. CONNOR
JUDGE ADVOCATE GENERAL'S
DEPARTMENT
UNITED STATES ARMY













Digitized by GOOSIG



BOUVIER’S
LAW DICTIONARY

A CONCISE ENCYCLOPEDIA

OF TH

i LAW

RAWLE’S REVISION



PUBLICATIONS OF

THE BOSTON BOOK CO.

CHARLES C. SOULE, President,
BOSTON, MASS.

CASE LAW.
Full Reprint of all the English Report. Vo
(fr‘\’course of pubhcagon) Per vol. 150' ls. $6.00
English Ruling Cases with American Notes. 26 vols, 143.00
Mews’ Digest of English Case Law. 16vols.. . g6.00
Beale’s Cases on the Conflict of Laws. 3vols. . 10.50
Scott’'s Cases on International Law. . . . 850

STANDARD TREATISES.
Rawle's ll!sevilion of Bouvier's an Dictiomry

2vo . . $12.00
Schouler on Wills. 3d edmon . . . . 580
Schouler on Executors. 3d edmon. .. . §50
Sheldon on S8ubrogation. 2d edition. .. . s.00
Wood on Limitations. 3d edition. . . . 6.50

FOR REFERENCE AND DESK USE.
Abbreviations used in Law Books. . . . . 8150
Jones's Index to Legal Periodicals. 2 vols. . . 20.00
FOR LAW STUDENTS,

Ewell's Essentials of the Law. 3vols, . . 87.50
Martin's C Law P dure and Pluding 3.50
Browne on Criminal Law. ., . . . . . 2.50
Browne on Domestic Relations. . . . . aso
Browne on Sales. e+« . . . . as0
Heard's Equity Pleading. . . . . 2.50
Metcalf on Contracts, Heard's Ediuon . . . 3.50

THE LITERATURE OF THE LAW.
The Green Bag. A Monthly Illustrated Magazlne

er annum . . .00
The Green Bag. Bound Set vols 1 to u.
188g-1902. . . . . . . . 35.00
FREE.

8hort Catalogue of Text Books, in General Use.
Legal Bibliography (Law Book News) issued quarterly.




BOUVIER'S
LAW DICTIONARY

BY

JOHN BOUVIER

Tgmoratis terminis ignoratur et ars. — Co. LiTT. 20

Je sais gue chague science et chaque art a ses termes propres, inconnus
ax des h — FLEURY

4 Mew E€oition
THOROUGHLY REVISED AND BROUGHT UP TO DATE
BY
FRANCIS RAWLE

OF THE PHILADELPHIA BAR

Vou. Il.

BOSTON
THE BOSTON BOOK COMPANY
1897



X

BGDS
\ 8D
NSA
COF‘{ \
Entered according to Act of Congress, in the year 1839, by

JOHN BOUVIER,

:u tne Clerk's Office of the District Court of the United States for the Eastern District or
Pennsylvania.

Entered according to Act of Congress, in the year 1843, by
JOHN BOUVIER,

in the Clerk’s Office of the District Court of the United States for the Eastern District of
Pennsylvanis.

Entered according to Act of Congress, in the year 1848, by
JOHN BOUVIER,

in the Clerk’s Office of the District Court of the United States for the Eastern District of
Pennsylvania.

Entered according to Act of Congress, in the year 1852, by
ELIZA BOUVIER axp ROBERT E. PETERSON, TRUSTEES,

in the Clerk’s Office of the District Court of the United States for the Eastern District of
Pennsylvania. :

Entered according to Act of Congress, in the year 1867, by
ELIZA BOUVIER axp ROBERT E. PETERSON, TRUSTEES,

in the Clerk’s Office of the District Cour? of the United States for the Eastern District of
’ Penpsylvinia.

Entered according to Act of Congress, in the year 1883, by
ROBERT E. PETERSON,
in the Office of the L’brarian of Congress at Washington.

Copyright, 1897, by R. Evans PETERsSON, Trustee.

GIFT
APR T3 g



A

LAW DICTIONARY.

J.

JACENS. In abeyance. Toml.

JACENS HASREDITAS. See Hx-
REDITAS JACENS.

JACET IN ORE.
Fleta, lib. 5, c. 5, § 49.

JACOBUBS. A gold coin an inch and
t.hme-e.lz' hths in diameter, in value about
twenty-five shillings, so called from James
L, in whose reign it was first coined.

It was also called broad, laurel, and

7 Its value is sometimes put at
twenty-four shillings, but Macaulay speaks
of a salary of eight thousand Jacobuses as

uivalent to ten thousand pounds sterling.

ist. Eng. ch. xv. A cut of thiscoin show-
ing both sides will be found in the Century
Dictionary, sub v. broad.

JACTYTTATION. Boasting of some-
thing which is challenged by another.
Moz. & W. L .

The word is used principally with ref-
erence to jactitation of marriage, which
title see. Louisiana, it is the name used
as an action for slanhfdte{ of txtl«ta to lan;;irch

itation of i 0 a seat in a chu

Jact to be t{)g‘%oasting by a man that
he has a right or title to apew or sittingin
a church tg which he haslegally no title.

Jactitation of tithes is the boasting by a
man that he is entitled to certain tithes, to
which he has legally no title. See Rog.

It liesin the mouth.

Ecc. L. 482.
CTITATION OF MARRIAGE.
I_nJAEnglinl% Ecclesiastical Law. The

untruthful boasting by an individual that
he or she has married er, from which
it may happen that they will acquire the
reputation of being married to each other.
3 Com. 938. It was held that the boast-
ing must be malicious as well as false; 2

. 280.
Hﬁ; ezgglemasﬁcal courts formerly might
in sach cases entertain a libel by the party
injured, and on proof of the facts enjoin
the wrong-doer to perpetual silence, and,
asa : ent, e him pay the costs ;
2 Bla. Com. 98 ; 2 B‘“-Cons.423,285; ]

m“’; Pr. m’

The jurisdiction of such asuit would now
be in the Probate,Divorce, and Matrimonial
Division, but the remedy is now rarely re-
sorted to, as, in general, since Lord -
witke’s act (1766), there is sufficient cer-
tainty in the forms of legal marriage in
England to prevent any one being in ignor-
ance whether he or she is really married or
not—a reproach which, however, is often
made against the law of Scotland. The
Scotch suit of a declarator of putting to
silence, which is equivalent to jactitation
of marriage, is often resorted to, a notorious
instance of its use being that in the Yel-
veru;rélmarriage case ; 1 8o. Sess. Cas. 8d
ser. .

JACTURA (Lat. jaceo, to throw). A
jettison (q. v.).

JACTUS (Lat.). A throwing goods
overboard to lighten or save the vessel, in
which case the goods so sacrificed are a
proper subject for general average. Dig.
14. 2, delege Rhodia dejactu ; 1 Pardessus,
Collec. des Lois marit. 104 ; Kuricke, Inst.
Mt;:it. Hanseat tit. 8 ; 1 Par. Mar, Law 288,
note.

JAIL. See GAOL; PRISON.

JACTUS LAPILLI (Lat. the throwing
down of a stone). In Civil Law. A
method of preventing the acquisition of
title by prescription by interrupting the

on. The real owner of land on
which another was building, and thereby
acquiring title by usucapion (q. v.). could
challenge the intrusion and interrupt the
?rescription by throwing down a stone
rom the building before witnesses called
upon to note the transaction.

JAMUNLINGI, JAMUNDILINGI.
Freemen who delivered themselves and
groperty to the protection of a more power-

ul person, in order to avoid military serv-
ice and other burdens. Spelman, Gloss.
Also, a species of serfs among the Germans.
Du Cange. The same as commendati.

( JAMUNLINGTUS. Commendatus
q. v.).
8



JANITOR

JEOFAILE

JANITOR. A personemployed totake
charge of rooms or buildings, to see that
they are kept clean and in order, to lock
and unlock them, and generally to care for
them. 84 N. Y. 852, %ee FraT.

Fz‘zrmerly, a door-keeper. Fleta, lib. 2,
c. 24,

JAPAN. An empire of Asia, consist-
ing of four islands lying in the Pacific
Ocean east of China, Korea, and Siberia.
The govornment is a limited monarchy
administered by an emperor, and what
may be termed a cabinet and privy
council. The constitution was promulgated
in 1889. There is an imperial parliament
consisting of {;lwzdlllouses. dThe liousle of

8 is partly hereditary and partly elect-
m a limited number being nominated by
the emperor. The house of commons con-
sists of three hundred members elected by
the people. The great council or cabinet
oonsists of ten members, and the sumitsu-
in, established in 1888, is very similar to
the English privy council. The empire is
divided for administrative pi into
three fu and forty-three ken (prefectures),
and there is a political subdivision into
eighty-five provinces. There are numerous
courts by which justice is administered in
accordance with modern jurisprudence.
The daishin-in, or supreine court, is & court
of appeal in all except district court cases,
and its decisions are binding on the lower
courts. It has, like the German imperial
court, original and exclusive jurisdiction
of treason and capital crimes. The chiho-
saibansho, or provincial court, isthe general
court of original jurisdiction for civil cases
and also criminal cases, except treason,
capital crimes, and charges against the im-

rial family. It also has jurisdiction in
nkruptcy. The koso-in, orsuperior court,
is an intermediate court of appeal for cases
from the provincial court and of final ap-
1 for cases from the district court. The
u-saibansho, or district court, has jurisdic-
diction of civil cases to the amount of 100
yen, and of other cases without limitation
of amount where (as we would express it)
the venue is local, such as suits concerning
rents, boundaries, or ion; also of suits
on contracts, of employmenrt for less than
a year, bailments, guardianships, and cus-
tody of various registers, as of ships, land,
tents, trade-marks, and the like. The
judges are appointed for life and are irre-
movable except by a special law. The feu-
dal system was abolished in 1871.

For an extended review of the ‘“ Admin-
istration of Justice in Japan,” see a series
of articles by Professor John H. Wigmore,
86 Am. L. Reg. N. 8. 437, 491, 571, 628.

JAVELOUR. In Scotch Law.
Jailor or gaoler. 1 Pite. Crim, Tr. pt. 1, p. 83.

JEOFAILE (L. Fr.). Ihave failed; I
am in error.

Certain statutes are called statutes of
amendments and jeofailes, because, where
a pleader perceives any slip in the form of
his proceedings, and acknowledges the er-

ror (jeofaile), he is at liberty, by those stat-
utes, to amend it. The amendment, how-
ever, is seldom made; but the benefit is
attained by the court’s overlooking the ex-
ception ; 8 Bla. Com. 407 ; 1 Saund. 228, n.
1; Doct. Pl. 207; Dane, Abr. These stat-
utes do not apply to indictments.

JEOPARDY. Peril; danger.

Tltl»?is tﬁrm is g:ed inlthis sexlllse in themact
estal ing and regulating the post-office
departmen{ The words of the act are,
“or if, in effecting such robbery of the
mail the first time, the offender shall
wound the person having the custody
thereof, or put his life in jeopardy by the
use of dangerous weapons, such offender
shall suffer death.” 8 Story, Laws U. 8.
1992, See Baldw. 93-85.

The situation of a prisoner when a trial
jury is sworn and impanelled wo try his
case upon a valid indictment, and such
jury has been charged with his deliverance.
1 Bail. 855 ; 7 Blackf, 101 ; 1 Gray 490; 38
Me. 574, 586; 23 Pa. 12; 12 Vt. 93.

It is the peril in which a prisoner is put
when he is regularly charged witha crime
before a tribunal properly organized and
competent to try him ; 121 Pa. 109,

This is the sense in which the term is
used in the United States constitution : *‘ no
person . . . shall be subject for the same
offence to be twice put in jeoxardy of life
or limb,” U, 8. Const. art. v. Amend., and
in the statutes or constitutions of most if
not all of the states.

This provision in the constitution of the
U. 8. binds only the United States ; 2 Cow.
819; 5 How. 410;20 8. C. 892; 1 Bish. N,
Cr. L. § 981. At one time it was not uni-
formly so considered, and it was held con-
tra, 2 Pick. 521 ; 18 Johns. 187 ; Walker,
Miss. 184. This was the same fluctuation
of judicial opinion as to the effect of the
carly constitutional amendments which
affected other questions. See EMINENT
DoMAIN. In thiscountry thisrule depends
in most cases on constitutional provisions.
In England it is said to be one of the uni-
versal maxims of the common law ; 4 Bla.
Com. 335; and Stephen in repeating the
expression adds in a note that although
Blackstone uses the termn ** jeopardy of his
life,” it is not confined to capital offences,
and extends to misdemeanors; 4 Steph.
Com. 384 ; 8 B. & C. 502. In a leading case
where the question was considered whether
the rule applied when a jury had been dis-
charged for want of agreement it was held
that the court had authority in its discre-
tion to discharge the jury in such a case,
and that such action did not operate as an
acquittal. This is also the prevailing
ogmion in this country. See itnfra. In
the Enﬁlish case referred to, it was said
by Cockburn, C. J., that in considering
the question of the right to discharge a
jury in such case they were not dealing
with one of those grinciples which lie at
the foundation of the law, but with a mat-
ter of practice, which has fluctuated at
various times, and ‘‘ even at the present
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JEOPARDY
day may lnys be considered as not
finall d;” L. R.1Q. B. 289. This

seem to be a more reasonable oon-
struction of the lan of Lord Cock-
burn than that sometimes put upon it. See
1 Bish. N. Cr. L. §982. That which he
characterized as a mere matter of practice
was not the existence of the doctrine of
} y, but whether it was applicable.
coustitutional provision, which refers
to * life or limb,” properly interpreted, ex-
tends only to treason and felonies, but it
has us been extended to misdemean-
ors; 1 Bish. Cr. L. § 980 ; 26 Ala. 185; but
not to prooeedings for the recovery of pen-
alties, nor to upsr cations for sureties of the
peace; 1 Bish. Or. L. § 990.

A person is in legal jeopardy when he is
put trial, before a court of competent
jm'i:r:c:ion. upon indictment or informa-
tion which is sufficient in form and sub-
stance to sustain a conviction, and a jury
has been char, with his deliverance;
Cooley, Const. Lim., 4thed. 404 ; approved
?33? 333; 21 Alb. L. J.398;g7051.

The discharge of a competent jury with-
out defendanl;,ieconsent, express gr implied,
without sufficient cause, operates as an ac-
quittal ; 82 Mich. 807 ; 76 Cal. 57 ; 88 Ala. 96.

But where the indictment was good and
the judgment erroneously arrested, the
verdf‘ctmheldwbeabar; 2 Yerg. 24.

After a jury has been impanelled and
sworn in a oriminal case, the trial cannot

short of a verdict without the defend-
ant’s consent except for imperative reasons,
such as the illness of a juror, the judge, or
the defendant, the absence of a juror, or a
d.lsgemant. The absence of a witness
for the state is not sufficient unless by con-
sent of the accused, and his consent i1s not
established by the mere fact that, being
without counsel, he does not object toa
mponement; 25 S. E. Rep. (S. C.) 220.

discharge of a jury on the last day of
the term after they have for five days failed
to agree upon a verdict, made against the
objection of the defendant, bars another
trial for the same offence; 121 Pa. 109;
confra, 111 N. C. 695 ; 15 So. Rep. (Ala.) 602.

Where one of the jurors is discharged be-
cause of the death of his mother, and the

coart declared a mistrial, a plea of former
jeopardy is not good ; 91 Ga. 831.

An order of an examining magistrate,
either committing or discharging the ac-
cused, is not a bar to a second hearing on
the same charge ; 18 So. Rep. (Ala.) 729.

But it has been held by the United States
Suopreme Court, that where a jury in a
criminal case is discharged during the trial
and the defendant sul uently put on trial

, he 18 not twice put in
jopardy within meaning of the fifth
amendment to the United States Constitu-
tion; 148 U. 8. 148 ; andin a later case itis
mid that & jury may be discharged from
gfvingm vergct, whenever the court is
of opinion that there is a manifest neces-
sity for the act, or that the ends of public
jestice would otherwise be defeated, and

.

m&I also order & trial before another ju
and a defendant is not thereby twice put
jeopardy; 155 U. 8. 271. This case is quite
in accord with an English decision made
upon much consideration; L. R. 1 Q. B.
289 ; and Bishop, as theresult of a very ex-
tended examination and citation of author-
ities, concludes : ‘* But in England and Ire-
land, at present, and in most of our states,
when a reasonable time for discussion and
reflection has been given the jury, and they
have in open court declared themselvesun-
able to agree, and the judge is satisfiled of
the truth of the declaration, they may be
discharged and the prisoner held tobe tried
anew. And this doctrine is applied as
well in felony as in misdemeanor.” Bish.
Cr. L. § 1088. See JURY.

It has bgen heéd that tl;)lée accused v:as not
in jeo y, and ma in put upon
tria{, i];utlile court ha.«i no ju:'lg;llict?on of the
cause ; 7 Mich. 161 ; or one of its members
isrelated to the prisoner and under a statute
the conviction is void ; 142 N. Y. 180; or if
the indictment was so defective that no
valid judgment could be rendered upon it ;
86 Ga. 447 ; 105 Mass. 83 ; or if by any over-
ruling necessity the %ry are disc ed
without a verdict ; 8 Wheat. 579 ; 68 N. C.
208 ; or if the term of the court comes toan
end before the trial is finished ; 5 Ind. 290 ;
or the jury are discharged with the consent
of the defendant, express or implied; 9
Metc. 572; or if after verdict against the
accused it has been set aside on his motion
for a new trial or on writ of error, or the
}udgment thereon has been H

ohns. 851 ; 8 Kan. 282; s. c. 12 Am. Rep.
469, n. ; 7 Mont. 489 ; 127 Ill. 507 ; 41 Minn.
50; 111 N. C. 695 ; 64 Cal. 260; 83 Fla. 889 ;
or where there is any irregularity of verdict
which will compel a reversal upon the ap-

lication of the accused; 83 Ala, 96; 7

al. 218. See Cooley, Const. Lim., 4th ed.
404-5; Von Holst, Const. L. 260; Story,
Const. § 1187.

Where a prisoner during his trial fled tho
jurisdiction, and it became necessary to
discharge the j;ldry, ifi gv'ﬁ held thzlt(t)she was
never in jeo H rter s 8, C.
59 Cal. 35% parey po

The consti?tional guaranty is against
two trials for the same offence, and the de-
cisions as to what constitutes identity of
the offences are not uniform. They are
collected in 1 N. Cr. L. §8§ 1048-69, by Mr.
Bishop, who lays down the following rules
as sustained by just principle: ¢ They are
not the same when (1) the two indict-
ments are so diverse as to preclude thesame
evidence from maintaining both ; or when
(2) the evidence to the first and that to the
second relate to different transactions,
whatever be the words of the respective
allegations; or when (8) each indictment
sets out an offence differing in all its ele-
ments from that in the other, though both
relate to one transaction,—a propouition of
which the exact limits are difficult to de-
fine: or when (4) some technical variance
precludes a conviction on the first indict-
ment, but does not appear on the second.
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On the other side, (5) the offences are the
same whenever evidenoce adequate to the
one indictment will equally sustain the
other. Moreover, (6) if the two indictments
set out like offences and relate to one trans-
action, yet if one contain more of criminal
charge than the other, but upon it there
could be a conviction for what was em-
braced in the other, the offences, though of
different names, are, within our constitu-
tional guaranty, the same.” The author
considers the test to be, ‘“ whether if what
is set out in the second indictment had been

roved under the first, there could have
been 8 conviction ; when there could, the
second cannot be maintained ; when there
oould not, it can be;” id. § 1052, and cases
cited in notes.

‘Where the greater offence includes a
lesser one, a verdiot on an indictment for
the minor offence only is a bar to a trial on
an indictment for the ter offence, and
the same principle applies if the jury are
out in the first case when the second is
called ; 149 Pa. 85. In this case, this was
said to be not a mere technical rule of pro-
cedure, but a substantial one founded in
reason, and in harmony with the constitu-
tional mandate that no person shall be sub-
Jject to be twice in jeopardy for the same
offence.

There is some difference of opinion, how-
ever, in the application of thisrulein homi-
cide cases. If & prisoner is put on trial for
murder and convicted of manslaughter and
that verdict is set aside, on defendant's ap-
plication for a new trial or an appeal, he
cannot again be tried for murder; 11 Ia.
850 ; 54 Ill. 825; 41 La. Ann. 610; on this
gzgnciple it has been held that if a prisoner

been indicted for murder, convicted of
murder in the second degree, and after-
wards granted a new trial on his own mo-
tion, he cannot, on the second trial, be con-
victed of a higher crime than murder in the
second degree ; 38 Wis. 121; 8. c. 14 Am.
Rep. 748, n.; 85 Mo. 105; 61 N. W. Rep.
g:.) 246; 381 Fla. 262; 72 Ala. 201 (see 99

1. 227); contra, 20 Ohio St. 572 ; 8 Kan.
232; 8. C. 12 Am. Rep. 469, n. A distinc-
tion has been made in some cases based up-
on the theory that the two lower es of
homicide do not bear the same relation to
the offence charged. Manslaughter isclear-
ly a different crime from that charged, and
a conviction of that offence is therefore an
acquittal of the graver one. But it has
been said that the division of murder into
two degrees does not make two offences and
the same rule should not apply; 65 Cal.
232 ; 67 Vt.465. Indeed the whole theory is
that, when the defendant obtains a reversal,
the conviction of the lesser crime is an ac-
quittal of the graver one, so that another
trial would be within the prohibition
against gutting the accused twice in jeop-
ardy ; 18 Neb. 57; 20 Ohio St. 572; 8 .
282 ; 60 Ind. 281; 88 Ky. 1; 11 Mo. App. 92.
But it is said that ‘‘the weight of author-
ity is that securing a new trial only operates
to set aside conviction and not the verdict
so far as it operates as an acquittal ;”

1 McClain, Cr. L. § 880; 80 Wis. 216; 13
Tex. 168. If it is an acquittal tanto
nothing less than constitutional amend-
ment can remove the effect of the general
provision as to jeopardy ; 107U.8.221. In
some state constitutions, as those of Ar-
kansas, Colorado, Georgia,and Missouri, the
usual declaration securing a person from
being put twice in jeopardy is modified by
a further provision that if the jury dis-
agree, or if the judgment be arrested after
verdict or reversed for error in law, theac-
cused shall not be deemed to have been in
'eog?rdf; Ark. II 8; Colo. II. 18; Ga. I.
g; o. II. 28.

Statutes which provide for a severer pun-
ishment when a criminal is convicted of a
second or third offence are not in violation
of the constitutional provision that no one
shall be twice put in jeo y for the same
offence. The doctrine is that the subse-

uent punishment is not imposed for the

t offence, but for persistence in crime ;

2 Pick. 165; 158 Mass. 598 ; 115 Ill. 588 ; 48

Wis. 647 ; 47 Cal. 113; 169 U. S. 678, aff.
121 Mo. 514.

The question of former jeopardy cannot
be passed upon by the supreme court on
habeas roceedings, but is a proper

lea in bar, to be tried by the lower court ;
2 Pac. Rep. (Wash.) 1063.

Whether an offence is one against the
laws of the state or against the United
States, and whether the same act may be
an offence against both, punishable by each,
without infringing upon the constitutional
guaranty against being twice put in jeop-
ardy for the same offence, are questions
which a state court of original jurisdiction
is competent to decide in the first instance,
and the proper time to invoke the jurisdic-
tion of the Supreme Court of the United
States is afte:ht e highest agtat/e (lsourt ::lz:s
passed upon the question adversely to the
accused ;p°155 U.qS. 89. See NoN Bis IN

IDEM ; AUTREFOIS ACQUIT; JURY.

JERGUER. In English Law. An
officer of the custom-house, who oversees
the waiters. Techn. Dict.

JET. In French Law. Jettison (g. v.).

JETTISON, JETSAM. The castin,

out of a vessel, from necessity, a part o
the ladtiipg The thing so cast out.
It differs from flotsam in this, that in the
latter the goods float, while in the former
they sink, and remain under water. It
differs also from ligan.

The jettison must be made for sufficient
cause, and not for groundless timidity ; 66
Fed. Rep. 776 ; 657 d. 408. Itmust be made
in a case of extremity, when the ship is in
danger of perishing by the fury of a storm,
or is laboring upon rocks or shallows, or is
closely pursued by pirates or enemies.

If the residue of the cargo be saved by
such sacrifice, the property saved is bound
to pay a proportion of the loss. In ascer-
taining such average loss, the goodslost and
saved are both to be valued at the price
they would have brought at the place of
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delivery on the ship's arrival there, freight,
duties, and other being dedu ;
Ian%lns 246; 8 tlSS;I;gk.BIons.
; Pothier, Charte-partie, n. ; Bou-
lay-Paty, Dr. Com. tit. 18; Pardessus, Dr.
Com.n. 784; 1 Ware 9. The owner of a
cargo jettisoned has a maritime lien on the
vessel for the contributory share from the
vessel on an adjustment of the average,
which may be enforced by a p: ing in
venue in the admiralty ; 19 How. 163; 2
. Para Marit. Law, 878. S8ee Abbott; Kay,
8hipping ; AVERAGE ; ADJUSTMENT ; DERE-
LICT.

La Aki’ﬁotBo bling Inpeculatlimh
W. m ors on,
which oconsists o%n sales gand purchases
which bind neither of the

g

ies to deliver
ject of the sale,
and which are settled b{ paying the dif-
ferrence in the value of the things sold
between the day of the sale and that ap-
ted for delivery of such things. 1 Par-
sgams. Droit Com. n. 162.

JEWEL. A preciousstone; agem; a
personal ornament, consisting more or less
of precious stones. Ornaments intended
to be worn on the person.

The precise meaning of the word was
discussed by Shaw, C. J., in 14 Pick. 870.
He said : ““The il;estion whether plain
gold earrings and knobs, without any pre-
cious stone, pearl, or other set in them,
constitute jewelry.” ¢ Jewelry is not
found in any English dictionary, and is
probebly an Americanism. It is defined
in Webster to be jewels in general. He
defines ¢ jewel’ to be ‘an ornament worn
by ladies,’ ‘a pendant in the ear.” It is
manifest, however, that these are put by
way of instances, and not intended as
stnct definitions. The term ° bijou,” which
seems to be nearly analogous to it in the
French language, is defined to be ‘ a little
work of ornament, valuable (precieux) for
its workmanship or by its material. Cette
{s;:mc a de beaux bijoux.’ Dict. de PAcad,

counsel on both sides cited of
8cripture to show, on the one side, that the
translators of the common version included
ornaments of gold under the name of
jewels, and on the other, to show that by
a distinct enumeration they excluded
them. These instances do little more than
show that, though the argument founded
on them is at first view plausible, it would
be entirely unsafe to rely ugon itasa ground
of legal construction. Nor can much
more reliance be placed upon lexicogra-
phers; they are necessarily confined, in a
eon:idenb[‘; degree, to generalities, and
cannot ordinarily go into minute and ve
accurate distinctions. On the best consid-

subject, we are satisfled that the legis-
Iature, in the use of the word ¢ jewelry,’
intended to employ it as a generic term, of
the largest import, including all articles
under the genus. Without attempting to

are included under the term jewelry, as
it was used in the statute.”

It has been held that a watch is not a
¢ jewel ornament,” *‘it is not carried or
used as & jewel or ornament, but asa time-
piece or chronometer, an article of ordinary
wear by most travellers of every class, and
of daily and hourly use by all. Itis as use-
ful and necessary to the guest in his room
as out of it, in the night asin the day-time.
It is carried for use and convenience, and
not for ornament.” 48 N. Y. 539.

;7130, to the same effect, 88 N. Y. Sup. Ct.

1

The meaning of the word is most fre-
quently drawn into question in cases in-
volving the construction of statuteslimiting
the liability of innkeepers for money,
jewelry, or valuables not deposited in the
safe. such a case it was said, ‘‘The
watch, and pen and pencil case are cer-
tainly valuables, and perhaps might be
called jewels, but I think should be con-
sidered a part of the traveller’s personal
clothins or apparel. The legislature cer-
tainly did not expect the traveller, after
retiring, to send down his ordinary olothil;ﬁ
or apparel to be deposited in the safe ;"
Ba.x'f 70 ; but under la simfila.:rti stlatut?
specifying money, jewelry, an cles o
gold and silver manufacture, a gold watch
was held to be included as an article of
gold manufacture ; 24 Wis. 241.

The meaning of the word is also fre-
quently involved in cases arising under the
tariff laws, which usually contain also the
term ‘‘imitation jewelry.” In such a case
Lacombe, J., said : ‘‘ The word jewelry is
generally used as including articles of per-
sonal adornment, and the word further im-
ports that the articles are of value in the
community where they are used. . . . The
articles of value used for personal adorn-
ment inour civilization are, and for cent-
uries have been, the precious metals gold
and silver, to which, I think, platina is
now generally added, and what are known
as the precious stones, the diamond, sap-
phire, ruby, eto.” ¢ There is such a thing
as imitation jewelry. . . . If by a pleasing
combination of appropriate materials, by
an attractive arrangement of parts, an
article is produced bearing a general re-
semblance to real jewelry ornaments, and
suitable for similar uses, it may fairly be
gg.lgled imitation jewelry.” 838 Fed. Rep.

‘Where a jeweller claimed an exemption
as tools of a debtor, of those which he
himself worked with on watches as well as
of those which his apprentice worked with
on jewelry, and it being found by the jury
that the principal business was that of
jeweller, both were held to be exempt.

he court said that the circumstance that
he was also engaged in the business of re-
pairing watches did not make him a watch-
maker in distinction to a jeweller; . . .
** this is rather part of the employment of
a jeweller, as exercised in this country,
than a distinct and separate occupation by
himself.” 2 Pick. 80.
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Family jewels constitute one of the kinds
of personal property for the unlawful
detention of which the remedy at law is
oonsidered inadequate and equitable relief
is sustaimed ; Ad. Eq., 8th ed. 91.

They are also included in the parapher-
nalia (%.av.),a.nd ‘“gven the jewels of a

ve been held such ;” 2 Bla. Com.

Jewels of the wife,’though given by her
husband’s will to her for life, were decreed
to her absolutely, as her paraphernalia
(q. v.), a8 against creditors who sought
to have them sold to pay debts charged
on real estate in aid of the testator’s per-
sonal estate; 1 Bro. C. C.* §576.

JEWS. The name given to the de-
scendants of the patriarch Abraham.

op%ressed during the
n

The Jews were exceedingl
om. In France,a

middle ages throughout
Jew was a serf, and his person and belonged
to the baron on whose demesnes he lived. He could
not change his domicil without permission of the
baron, who could pursue him as a fugitive even on
the domains of the king. Like an article of com-
merce, he might be lent or hired for a time, or mort-
gaged. If he E)emme a Christian, his conversion was
considered a larceny of the lord, and his property
and were Col ted. They were allowed to
utter their 'le;uyers only in a low voice and without
chanting. ey were not allowed to appear in public
without some or mark of distinction. Chris-
Someation, Physlciata, o surgacns. Admission. to
omestics, p! or_surgeons. on
the bar was forbidden to Jews. They were obliged
toappearin court in person when they demanded
justlce for a wrong done them ; and it was d
disgraceful to an advocate to undertake the cause
ofa Jew. If a Jew ap in court against a
Christian, he was obl to swear by the ten names
of God and invoke a thousand imprecations against
himself if he spoke not the truth. ual intercourse
between a tian man and a Jewess was deemed
a crime against nature, and was punishable with
death by burning. Quia est rem habere cum cane,

rem habere a Christiano cum Judea CANIS
tatur : sic comburidebet ; 1 Fournel, Hist. dajvo-
cats, 108, 110. See Merlin, Répert. Juifs.

Under the law the Jews were the subject
of severe restrictive laws and were classed in the en-
actments of the Christian emperors with apostates,
heretics, and heathens ; Mack. Rom. L. § 152. Mar-
rla‘ﬁe with them was forbidden ; id. §555 ; and a Jew
could not be the tutor of a Christian ; {d. § 616,

In the fitth book of the Decretals it is provided
that if a Jew have a servant that desireth to be a
Christian, the Jew shall be compelled to sell him toa
Christian for twelve-pence ; that it shall not be law-
ful for them to take an tian to be their serv-
ant ; that they may repair their old synagoques,
but not build new; that it shall not be lawful for
them to open their doors or windows on Good Friday ;
that their wives shall neither have Christian nurses,
nor themselves be nurses to Christian women ; that
they wear different apparel from the Christians,

whereby they may be kmown, etc. Ridley’s
View of the Civ. and Eccl. Law, part 1, chap. 5, sect.
7 ; Madox, Hist. of Exch.

In England, the Jew could have nothing that was
his own, for whatever he acquired he acquired not
for himself but for the king; Bract. f. b. For
about a century and a half they were important ele-
ments in English history, as their greatest privilege
was to be allowed to do things that were forbidden
to Christians, notablg, to take interest on money.
This money-lending business required some govern-
mental reﬁation. the kinﬁ having a deep interest
in it, for what was potentially owed to the Jew was
owed to the king, and this matter could hardly be
left to the English tribunals as they would do but
scant justice to the Jew, and therefore but scant jus-
tice to the king who stood behind the Jew. In 1194,
an edict was issued about the Jewish loans. Inevery
town in which the Jews lived an office was estab-
lished for the registration of their deeds. All loans
and payments of loans were to be made under the
eye of certain officers, some of them Christians, some

of them Jews,and & or of every deed was
to be deposited in an arl orem:underochcus-
tody. A few g:au later a de?)aﬂmenb of the royal

q the excheq the Jews—was organ-
ized for the supervision of this business. At its head
were a few ** Justices of the Jews.”” This exchequer
was, like the great exchequer, both a financial bu-
reau and a judicial tribunal. It managed all the
king's transactions—and there were many—with the
Jews, saw to the exaction of reliefs, es-
cheats, and forfeitures, and also ac udicially, not
merely as between king and Jew, but 88 btg:ween
y
into his han

and gentile, when, as often hap,

for some cause or another se
the debts due to one of hig Jews by Christian debt-
ors. Also it heard and determined all manner of
%:pum between Jew and Christian. 1 Pol. & M.

This system could not work well; it oppressed
both Jew and Eng) , and from the middle of
the thirteenth century the king was compelled to
rob them of their privileges, to forbid them to hold
lands, and some efforts were made to induce them
to give up their profession of usury, as was also
done in France and elsewhere during the same pe-
riod, but the fact is, that they were 80 heavily taxed
by the sovereigns or governments of Christendom,
and at the same time debarred from almost every
other trade or occupation—partly by de-

crees, partly by the vulgar prejudi t they
could g:t nttor{i to proslgcaube ordin vocations.
In 1258 the Jews—no longer able to withstand the

constant hardships to which t.he{ were subjected in
gmn and egrogerty—begged of their own accord .
be allowed to leave the country. Richard of Corn-
wall, however, persuaded them to stay. Ultimately
in 1260 A. ., they were driven from the shores o
England rursued by the execrations of the infuri-
ated rabble, and leaving in the hands of the king all
their property, debts, obligations, and mortgages,
they emigmte& for the most part to France and

Germany.

Practically, the only disabilities to which Jews are
now subject in d are, incompetence to fill
certain high offices in the state (e.g. that of lord
chancellor), and inability to present to an ecclesias-
tical benefice attached to an office in her majesty’s
gift. 8 8Steph. Com. 88.

JOB. The whole of a thing which is to
be done. In this sense it is employed in
the Civil Code of Louisiana, art. 2727:
“To build by plot, or to work by the job,”
says that article, ‘“is to undertake a build-
ing for a certain stipulated price.” See
Duranton, du Contr. de Louage, liv. 8, t. 8,
nn. 248, 268 ; Pothier, Contr. de Louage,
nn. 392. 304. See DEVIATION.

JOBBER. In Commercial Law. One
who buys and sells articles in bulk and
resells them to dealers. Stock-jobbers are
those who buy and sell stocks for others.
This term is also applied to those who
speculate in stocks on their own account.

JOCALIA (Lat.). Jewels (g. v.). This
term was formerly more properly aKplied
tothose ornaments which women, although
married, call their own. When these
Jocalia are not suitable to her degree, they
are assets for the payment of debts; 1
Rolle, Abr. 911.

JOCKEY CLUB. An association of
persons for the purpose of regulating all
matters connected with horse racing.

Such a clubis a private and not a quasi-
public corporation, and may refuse to allow
certain persons to enter horses for its races ;
22 N. Y. S. 894; 8. 0. 2 Misc. Rep. 512. A
grant by the state to such a corporation
to make and register bets and sell pools on
the result of its races is not a nt of
state aid, but is merely a removal of the
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statutory prohibition against the exercvise
of a right existing at common law ; id.

JOINDER. In Pleading. Union ; con-
currence.

Of Aotions. IN CiviL Cases. The
union of two or more causes of action in
the same declaration.

At common law, to allow a joinder, the
plum of mbe m begug}t: t tthegaane

may an e same judg-
ment given on all the counts of the declara-
tion, or, the oounts being of the same
nature, that the same judgment may be

iven on all ; 2 Saund. 177 ¢; Comyns,
&T“.Actions (G); 16 N. Y. 548; 4 Cal. 27;
12 Ann, 878; 338 N. H. 485. And all the
causes of action must have accrued to the
plaintiff or against the defendant ; 12 La.
Ann. 44 ; in the sameright, though it may
have been by different titles. Thus, a
plaintiff cannot join a demand in his own
right to one as representative of another
rson, or against the defendant himself
one against him in a representative ca-
pacity ; 2 Viner, Abr. 62; Bacon, Abr.
Action in General (C); 21 Barb. 245 ; 54
Fed. Rep. 885. See 25 Mo. 857. Nor can
a cause of action in tort and in contract be
joined ; 28 Abb. N. C. 817 ; nor a tort with
aclaim for money had and received ; 89
Ga. 154,
In real actions there can be but one
count.
In mired actions joinder ocours, though
Elnitzinggqmntly; 8 Co. 876 ; Poph. 24 ; Cro.

In personal actions joinder is frequent.

By statutes, in many of the states, joinder
of actions is allowed and required to a
greater extent than at common law.

In CriMINAL CasEs. Different offences
of the same general nature may be joined
in the same indictment ; 1 Chitty, Cr. Law
253, 255; 20 Ala. N. 8. 62; 28 Miss, 267 ; 4
Ohio St. 440; 6 McLean 5986 ; 4 Denio 133 ;
18 Me. 108 ; 1 Cheves 103; 4 Ark. 56; 158
Mass. 164 ; 25 Neb. 581 ; see 14 Gratt. 687 ; 80
Tex. App. 628; and it is no cause of arrest
of 'Edgment that they have been so joined ;
WE L. .&Eq.586; 20N, H, 184; 11Ga. 225;
3 W. & M. 164 ; see 1 Strobh. 455; but not
in the same count ; 5 R. 1. 385 ; 24 Mo. 858 ;
1 Rich. 260; 4 Humphr. 25; see 9 Lawy.
Rep. Ann. 182, note; and an indistment may
be , in the discretion of the court,
where the ocounts are joined in such man-
ner as will confound the evidence ; 17 Mo.
544 ; 19 Ark. 568, 577; 20 Miss. 468.

No court, it is said, will, however, permit
a prisoner to be tried upon one indictment
for two distinct and separate crimes ; Steph.
Cr. Proc. 154; 20N.H. 184, 8ee58. & R.
59 ; 10 Cush. 530.

Where, out of Iprwecaut.ion to meet every
aspect of a single offence, an indictment
charges distinct crimes, and no attempt is
made to convict accused of disconnected
offences, the state will not be compelled to
elect on which he shall be tried ; 91 Ala.
87. Three separate offences, but not more,
sgainst the provisions of U. 8. Rev. 8tat.

§ 5480, prohibiting the use of the mails
with intent to defraud, when committed
within the same six calendar months, may
be joined, and when 8o joined there is to be
a single sentence for all, but this does not
prevent other indictments for other offences
under the same statute committed within
the same six calendar months ; 128 U. 8. 672.

In Demurrer. The answer made to a
demurrer. Co. Litt. 71 b. The act of
making such answer is merely a matter of
form, but must be made within a reason-
able time ; 10 Rich. 49.

Of Issue. The act by which the parties
to a cause arrive at that stage of it in their
pleadings, that one asserts a fact to be so,
and the other denies it. For example,
when one party denies the fact pleaded by
his antagonist, who has tendered the issue
thus, ‘* And this he prays may be inquired
of by the country,” or, “and of this he
guts himself upon the country,” the y

enying the fact may immediately subjoin,
‘“ And the said A B does the like;”
the issue is said to be joined.

Of Parties. INCiviL Cases. IN EQurTy.
All parties materially interested in the
subject of a suit in equity should be

e parties, however numerous; Mitf.

. Plead. 144 ; 2 Eq. Cas. Abr. 179; 1 Pet.

; 18 id. 859; 7Cra. 72; 2 Mas. 181; §
McLean 444; 2 Paine 536; 1 Johns. Ch.
849 ; 2 Bibb 184; 24 Me. 20; 7 Conn. 842;
11 Gill & J. 426; 4 Rand. 451; 7 Ired. Eq.
No. C. 261: 3 Stew. Ala. 280 : either as
Eela.intiﬁs or defendants, so that there may

a complete decree which shall bind them
all; 133 U. S. 288, 579. But, where the
parties are very numerous, and sue in the
same right, a portion may in some cases
appear for all in the same situation ; Beach,
Eq. Pr. § 68; 16 Ves. 821; 16. How. 288 ;
11 Conn. 112; 8 Paige, Ch. 222 ; 19 Barb.
517. See 152 Mass. 128,

Mere Xowible or contingent interest does
not render its possessor a necessary party ;
6 Wheat. 550; 8 Conn. 854; 5 Cow. 719.
And see 8 Bibb 88; 6 J. J. Marsh. 425.
Contingent remaindermen are not neces-
sary parties to a suit to set aside the deed
creating the remainder ; 148 Ill. 200 ; nor a
residuary legatee to a bill filed by a legatee
or creditor to assert a claim against the
estate of a testator; 17 N. J. Eq. 156.

There need be no connection but commu-
nity of interest ; 2 Ala. N. 8. 209. It is not
indispensable that all the parties to a suit
should have an interest in all the matters
contained in the suit, but it will be suf-
ficient if each party has an interest in same
material matters in the suit, and they are
connected with the others ; 128 U. 8. 408.

A court of equity, even after final hear-
ing on the merits and on appeal to the court
of last resort, will compel the joinder of
necessary parties; 89 Mo. 284.

Praivrirrs.  All persons having a unity
of interest in the subject-matter; 8 Barb.
Ch. 897 ; 2 Ala. N.8.209; and in the object
to be attained; 2 Ia. 55; 113 Mo. 348 ; 89
Va. 455 ; who are entitled to relief ; 14 Ala.

when
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N. 8. 135; may join as plaintiffs. The
rights claimed must not arise under differ-
ent contracts; 8 Pet. 123; 5 J. J. Marsh,
154 ; or be vested in the same person in
different capacities; 1 Busb. Eq. 198. And
see 1 Paige 637; 5 Metc. 118. Persons
representing antagonistic interests cannot
be joined as complainants; 14 So. Rep.

A sigmor and assi The assi f

and assignee. e nor o
a cosm for the sale of lands should be
joined in a suit by the assignee for specific
performance ; 8 Sandf. Ch. 614; and the
assignor of part of his interest in a patent
in a suit by assignee for violation ; 8 Mc-

Lean 350.

But he should not be joined where he has
parted with all his legal and beneficial in-
terest; 32 Me. 208, ; 18 B. Monr. 210.
The assignee of a mere chose in action may
sue in his own name, in equity; 17 How.
43; 5 Wisc. 270; 6 B. Monr. 540; 7 ¢d. 273.

Co tions. Two or more may join if
their interest is joint; 8 Ves. 708. A cor-
ggration may f'losin with its individual mem-

rs to establish an exemption on their
behalf ; 8 Anstr. 788, Corporations them-
selves are indispensable parties to a bill
which affects their corporate rights or lia-
bilities ; 148 U. 8. 608.

Husband and wife must join where the
husband asserts an interest in behalf of his
wife; 6 B. Monr. 514; 8 Hayw. 252; &
Johns, Ch. 196; 9 Ala. 1383; as, for a
legacy ; 6 Johns. Ch. 196; or for property
devised or descended to her during covert-
ure; 5 J. J. Marsh. 179, 600; or where he
applies for an injunction to restrain a suit
at law inst both, affecting her interest ;
1 Barb. Ch. 813. Where a widow sues to
set aside a deed executed by herself and hus-
band on the ground that it was procured by
fraud, the ministrato;s ofH the (?o?band 8
not a necessary party ; un 605.

Under modern statutes for the enlarge-
ment of the rights and remedies of married
women, it is in many cases unnecessary to
join the husband in suits to which he was

ormerly & necessary party. See MARRIED
‘WOMAN.

Idiots and lunatics may be joined or not
in bills by their committees, at the election
of the committee, to set aside acts done by
them whilst under imbecilit‘y;; 1 Ch. Cas.
112; 1 Jac. 877; 7 Johns. Ch. 189. They
must be joined in suits brouiht for the par-
tition of real estate; 8 Barb. Ch. 24. In
England it seems to be the custom to join;
2 Vern. 678. See Story, Eq. Pl. § 64, and
note ; Story, Eq. Jur. § 1386, and note.

Infants. Several may join in the same
bill for an account of the rents and profits
of their estate ; 2 Bland 68.

Trustee and cestui que trust should join in
a bill to recover the trust fund: 5 Dana
128 ; but need not to foreclose a mortgage ;
5 Ala. 447 ; 4 Abb. Pr. 108;; nor to redeem
one made by the trustee ; 2 Gray 190. And
see 8 Edw. Ch. 175; 7 Ala. N. 8. 386.

An appeal may be prosecuted by one
party to the record, as against another,
without joining other parties who are in no

v

way i&t«larested in the controversy ; 80 Fed.

Rep. 961.

BEFKNDANTS. In general, all persons in-
terested in the subject-matter of a suit who
cannot be made plaintiffs should be made
defendants. They may claim under differ-
ent rights if they an interest cen-
tering in the point in issue ; 4 Cow. 682, In
order to obtain the rescission of a ocontract
of sale, all of the parties interested in the
property involved must be brought before
the ocourt; 62 Kan. 227.

Bills for discovery need not contain all
the parties interested as defendants; 1
M’Cord, Ch. 801; and a person may be joined
merely as defendant in such bill; 3 Ala.
214. A person should not be joined as a
party to such bill who may be called as a
witness on trial; 13 Ill. 212; 8 Barb. Ch.
482. And see 1 Chandl. 288.

Assignor and assignee. An assignor who
retains even the slightest interest in the
subject-matter must be made a party; 2
Dev. & B. . 805; 1 Green, Ch. 347; 2
Paige 289 ; 11 Cush. 111; as a covenantee
in a suit by a remote assignee ; 1 Dana 585 ;
or an assignee in insolvency, who must be
made a.lgarty; 3 Johns. 548 ; 1 Johns. Ch.
839 ; 10 Paige 20 ; or the original plaintiff
in a creditor’s bill b&the assignee of a judg-
ment ; 4 B. Monr. 594.

A fraudulent assignee need not be joined
in a bill by a creditor to obtain satisfaction
out of a fund so transferred ; 1 Paige 687.
The assignee of a judgment must be a pa4gtg
in a suit to stay proceedings; 11 Paige 438.

C tions and assoctations. A cor-
poration charged with a duty should be
i:ined with the trustees it has appointed,

& suit for a breach ; 1 Gray 399 ; 7 Paige
281, Where the legal title is in part of the
members of an association, no others need
be joined ; 1 Gilm. 187. The directors of a
corporation may be included as parties de-
fendant in a bill against the corporation for
infringement of a trade-mark ; 53 Fed. Rep.
124. hen discovery is sought, the officer
from whom the information is to be ob-
tained should be made a co-defendant with
the corporation ; 98 Ala. 542,

Officers and agents may be made parties
merely for pur of discovery ; h,

. Pr. § 61, n. ; 9Paige 188.

editors who have repudiated an assign-
ment and pursued their remedy at law are
properly made parties to a bill brought by
the others against the trustee for an ac-
count and the enforcement of the trust; 8
Wisc. 367. So, when judgments are im-
¥eached and sought to be set aside for
raud, the plaintiffs therein are indispensa-
ble parties to the bill ; 20 Ala. 200. To a
bill brought against an assignee by a cred-
itor claiming the final nce, the pre-
ferred creditors need not be made parties;
28 Vt. 485. See, also, 20 How. 94; 1 Md.

Ch. 209 ; 3 Metc. 474 ; 11 Paige 49.

Debtors must in some cases be joined
with the executor in a suit by a creditor ;
though not ordinarily ; Story, Eq. Pl § 227 ;
1 Johns. Ch. 805. here there are several
debtors, all must be joined ; 1 M’Cord, Ch.
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301 ; unless utterly irresponsible; 1 Mich.
448. Judgmentdebtors must in some cases
be joined in suits between the creditor and
assignees or mortgagees ; 5 Sandf. 271. In
an action by judgment creditors for the
:gpointment of a receiver, to take char

property belonging to their debtor, the
payeest of m;lpm purchase-money notes
given for such property are necessary par-
ties ; 12 So. R«eg (ﬁeiss.) 596.

Erecutors and adminisirators should be
made parties to a bill to dissolve a partner-
ship ; 21 Ga. 6; toa bill against heirs to dis-
ocover assets; 7 B. Monr. 127; to a bill by
creditors to subject lands fraudulently con-
veyed by the testator, their debtor, to the
satisfaction of their debt ; 9 Mo. 304. See,
also, 21 Ga. 433; 6Munf. 520; 7 E. L. &

re suits. All Persons having an

interest, legal or equitable, existing at the
commencement of a sml')teto foreclose mort-
gaged premises, must made parties, or
the wl;ll not be bound; Tiedm. Eq. Jur.
§ 411 ; 4 Johns. Ch. 605 ; 10 Paige 3 10
Ala. N. 8. 283 ; 3 Ark. 864; 6 McLean 416 ;
11 Tex. 528 ; including the mortgagor with-
in a year after the sale of his interest by the
sheriff ; 4 Johns. Ch. 649 ; and hisheirs and
nal representative after his death; 2

d 634. But bond-holders for whose ben-

efit a mortgage has been made by a corpo-
ration to a trustee need not be e parties ;
5 Gray 162 ; Jones, Corp. Bonds & Mortg. §
898. A person claiming adversely to mort-
r and mo cannot be made a de-

endant to such suit ; 8 Barb. Ch. 438.

Heirs, di. , and devisees. All the
heirs should be made parties to a bill re-
;?ect.i% the real estate of the testator; 8

. Y. 281; 3 Ala. N. 8, 571; 4 J. J. Marsh.
231 ; 5 Il 452; although the testator was
one of several mo: of the vendee,
and the bill be bmnforce the ven-
dor’s lien ; 6 B. Monr. 74 ; but need not to
a bill aﬂ'ecting personalty ; 1 M’Cord, Ch.
280. Where, in a suit to set aside a deed
for fraud, one of the heirs did not join as
plaintiff, he may be made a party defend-
ant, even if he should elect to affirm the
deed ; 156 Mass. 208. All the devisees are
n parties to a bill to set aside the
will ; 2 155; or to enjoin executors
from selling lands belonging to the testa-
tor's estate ; 2 T. B. Monr. 30. Allthedis-
tributees are necessary parties to a bill for
distribution ; 1B. Monr. 27 ; toa bill by the
widow of the intestate against the admin-
istrator to recover her share of the estate;
4 Bibb 543 ; and to a bill against an admin-
istrator to charge the estate with an annual
gaymentto reserve the residue ; 1 Hill, Ch,

1. See, , 11 Paige 49; 2 T. B. Monr.
95 ; 5id.578. A bill cannot be filed against
the heirs and devisees jointly for satisfac-
tion of a debt of the d ; 9 Paige 28.

Idiots and lunatics should be joined with
their committees when their interests con-
flict and must be settled in the suit; 2
Johns, Ch. 242 ; 8 Paige 470.

Partners must, in general, be all joined
in a bill for dissolution of the partnership,

but need not if without the jurisdiction ;
Lind. Part. 460 ; 17 How. 468 ; 12 Metc. 329.
And see 8 Sto. 333.

Assignees of insolvent partners must be
joined ; 10 Me. 255.

Dormant partners need not be joined
when not known in the transaction on
which the bill is founded ; 7 Blackf. 218.

Principal and agent should be joined if
there be a charge of fraud in which the
agent participated ; 8Sto. 611; 12 Ark. 720 ;
and the agent should be joined where he
binds himself individually ; 8 A. K. Marsh.
484

Trustee and cestui que trust. If a trustee
has parted with the trust fund, the cestui
que trust may proceed against the trustee
alone to compel satisfaction, or the fraudu-
lent assignee ma]}; be joined with him at
the election of the complainant; 2 Paige
278. Where a claimant against the estate
of ad person seeks to follow the as-
sets into the hands of a trustee, it is not
necessary to make the benefloiaries parties ;
45 Ch, Div. 444.

On a proceeding in equity for the ap-
pointment of trustees under a mortgage,
where two of the three trustees have died,
and there is no provision in the mortgage
for filling the vacancies, the mortgagor and
the surviving trustee are necessary parties ;
85 Me. 79.

The trustees under a settlement of real
estate, against whom a trust or gwer given
to them to sell the estate is to be enforced,
are necessa?‘ parties to a suit for that pur-

; 30E. L. & Eq. 76. See, also, id. 225 ;
g Miss. 597; 19 How. 876; 5 Du. N.Y. 168 ;
8 Md. 34.

AT Law. In actions ex contractu. All
who havea joint legal interest or are jointly
entitled must join in an action on a con-
tract, even though it be in terms several, or
be entered into by one in behalf of all; 1
Saund. 153 ; Archb. Civ. P1. 58; 8 S. & R.
808 ; 15 Me. 205; 8 Brev. 249 ; 3 Ark. 585;
16 Barb. 825 ; as, where the consideration
moves from several jointly ; 2 Wms. Saund.
116 a; 4 M. & W. 295 ; or was taken from a
joint fund ; 19 Johns. 218 ; 1 Meigs 394.

Some contracts may be considered as
either joint or several, and in such case all
may join, or each may sue separately ; but
part cannot join leaving the others to sue
segambely.

n an action for a breach of a joint con-
tract made by several, all the contracting

rties should be made defendants; 1

und. 158, n.; even though one or more be
bankrupt or insolvent; 2 Maule & S. 83;:
but see 1 Wils, 89; or an infant ; but not
if the contract be utterly void as to him;
8 Taunt. 307 ; 5Johns. 160, 280 ; 1 Pick. 500.

On a joint and several contract, each may
be sued separately, or all together; 1 Pet.
738 A 1 Wend. 524.

corporation is a necessary party to a
suit brought by its stockholders to enforce
its rights ; 149 U. 8. 478.

Executors and adminisirators must bring
their actions in the joint names of all;
Crosw. Ex. & Adm. § 6368; 5 Scott, N. R.
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728; 1 Saund. 201 g; 3N. & M’C.70; 1 Dutch.
874 ; even though some areinfants ; Broom,

All the executors who have proved the
will are to be joined as defendants in an
action on the testator’s contract; 1 Cr. M.
& R. 74 ; 4 Bingh. 704. But an executor
de son tort is not to be joined with the
rightful executor. And the executors are
not to be joined with other persons who
were joint contractors with the deceased ;
2 Wheat. 344; 6 8. & R. 272 ; 5 Cal. 178.

Administrators are to be joined, like ex-
ecutors ; Comyns, Dig. Administrators (B
12). Foreign executors and administrators
are not recogni as such, in general;
2 Jones, Eq. 276; 10 Rich. 898; 7 Ind. 211.

Husband and wife must join to recover
rent due the wife before coverture on her
lease while sole ; Co. Litt. 55 b; Cro. Eliz.
700 ; on the lease by both of lands in which
she has a life estate, where the covenant
runs to both ; 20 Barb. 269 ; but on a cov-
enant generally to both, the husband may
sue alone; 1 B. & C.443; in all actions in
implied promises to the wife acting n autre
drott ; Comyns, Dig. Baron & F. (V); 9 M.
& W. 694 ; 4 Tex. ; as tosuit on abond
to both, see 2 Penning. 827; on a contract
running with land of which they are joint
assignees ; Woodf. Landl. & T., 1st Am.
ed. 520; Cro. Car. 503 ; in general, to re-
cover any of the wife’s choses in action
where the cause of action would survive to
her ; Comyns, Dig. Baron & F. (V); 1
Chitty, Pl 17; 1 & 8. 180; 13 Wend.
271; 10 Pick. 470; 9 Ired. 163 ; 21 Conn.
657 ; 24 Miss. 245 ; 2 Wisc. 22.

They may join at the husband’s election
in suit on & covenant to repair, when they
become joint grantees of a reversion; Cro.
Jac. 899 ; to recover the value of the wife's
choses in action ; 5 Harring. 57 ; 24 Conn,
45 ; 3 Wisc. 22; 2M. & 8. 896, n.; in case of
joinder the action survives to her; 6 M.
&W. 426; 10B. & C.588; in case of an ex-
press promise to the wife, or to both where
she is the meritorious cause of action ; Cro.
Jac. 77, 205 ; 1 Chitty, Pl 18 ; 5§ Harring. 57;
82 Ala. N, 8. 80.

They must, in general, be joined in
actions on contracts entered into by the
wife dum sola: 2 Term. 480; 7 id. ; 8
Johns. 148; 1 Grant, Cas. 21; 5 Harring.
857 ; 25 Vt. 207 ; see 15 Johns. 408 ; 7 Mass.
201 ; where the cause of action accrues
against the wife in autre droit ; Cro. Car.
518. They may be joined when the hus-
band promises anew to pay the debt of the
wife contracted dum sola; 7 Term 849 ;
for rent or breaches of covenant on a joint
lease to both for the wife's benefit ; Broom,
Part. 178. In an action on a contract
against a husband and wife, a contract
signed byﬂl;:he hu(liband a:lone is in:ﬁlmci?nt
to su a ju ent against the wife;
158 Pg.po%ls. Jacem

Joint tenants must join in debt or an
avowry for rent; Broom, Part. 24; but one
of several may make a separate demise,
th\!s severinﬁ the tenancy; Bacon, Abr.
Joint Ten. (H 2); 8 Campb. 190; and one

may maintain ejectment against his co-
tenants ; Woodf. dl. & T. 789.

Partners must all join in suing third par-
ties on partnership transactions ; 2 Campb.
802 ; 18 Barb. 584 ; 7 Rich. 118; including
only those who were such at the time the
cause of action accrued ; Broom, Part. 65;
although one or more may have become in-
solvent; 2 Cr. & M. 818 ; but not joil;i':ﬁ
the personal representative of a dece:

ner; 4 B. & Ald. 874; 9 B, & C. 588,

118 Ind. 318 ; with a limitation to the
actual parties to the instrument in case of
specialties ; 6 M. & 8. 75; and includin

ormant partners or not, at the election of

the ostensible partners; Pars. Part. § 202 ;
10 B. & C. 671; 4 B. & Ald. 487. Bee 4
Wend. 628 ; 71 Mich. 475. A partner who
has sold his interest to another er is
not a necessary party to an action for an
accounting of the partnership affairs; 180
U. 8. 505. Where one partner contracts in
his name for*the firm, he may sue alone, or
all may join; 4 B. & Ad. 815; 4B. & Ald.
487; but alone if he was evidently dealt
with as the sole party in interst ; 1 M. & 8.
249, Partners cannot sue or be sued in
their copartnership name, but the indi-
vidual names of its members must be set
out; 5 So. Rep. (Miss.) 112; 17 Or. 256.

The surviving partners; 8 Ball & B. 80;
1 B. & Ald. 29, 522; 18 Barb. 592 ; must all
be joined as defendants in suits on partner-
ship contracts ; 1 East 30. And third parties
are not bound to know the arrangements of
partners amongst themselves; 4 M. & 8.
482; 8 M. & W. 708, 710.

A partner need not be joined if he was
not known as such at the time of making
the contract and there was no indication
of his being & partner; Lind. Part. 281; 1
Bosw. 28 ; 19 Ark. 701. And see PARTNER-
SHIP.

Tenants in common should join in an
action on angjoint contract ; Comyns, Dig.
Abatement (E 10).

Trustees must all join in bringing an ac-
tion ; 1 Wend. 470.

In actions ex delicto. Joint owners must,
in general, join in an action for a tortious
injury to their property; 1 Saund. 201 g;
11 N. H. 141 ; in trover, forits conversion ;
5 East 407 ; in replevin, to get possession ;
6 Pick. 571; 8 Mo. 522; 15 Me. 245; orin
detinue, for its detention, or for injury to
land ; 8 Bingh. 455 ; 29 Barb. 9.

So may several owners who sustain a
joint damage ; 1 W. & M. 228.

The grantor and grantee of land cannot
join in a counter-claim for continuing tres-

on the land sold, since their rights
of action are not joint; 6 Ind. App. 663.

For injury to the person, plaintifis can-
not, in general, éni)n ; 2 Wms. Saund. 117a;
Cro. Car. 512 ; . Eliz. 472.

Partners may join forslanders ; 3 Bingh.
452 ; Lind. Part. 278; 8C. & P. 708; for
false representations ; 17 Mass. 182; injur-
ing the partnership. The joinder or non-
joinder of a dormant partner constitutes
no objection to the maintenance of a suit
in any manner whatever ; 71 Mich. 475.
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a m}eﬁﬁmt joint contractors, one of
is , the survivors only should be
parties, the administrator of the de-
"p:rtner not being necessary ; 44 Ill.
action for the infringement of letters
t may be brought g'ointly by all the
parties who at the time of the inf ent
were the holders of the title; 1 . 420
1 MoAlL 88.

In cases where several join in the com-
mission of a tort, they may bezgoinedinan
action as defendants ; 6 Taunt. 20 ; 14Johns.
483 ; as, in trover; 1 M. & S. 588; in tres-
grs; 3 Wms. 117a ; for libel ; Broam, Part.
9,—not for slander; Cro. Jac. 647; in

tr?a; 1C. & M. 986.
gi usband and wt:f:l mustfjoin in actiog for
irect damages resulting from personal in-
b to the wife ; Schoul. Husb. & W. 1687;
3 Bla. Com. 140; 4Iowa 420 ; see 11 So. Rep.
(La.) 541 ; in detinue, for the property which
was the wife's before marriage; 2 Tgsyl.
288; 37 W. Va. 877; see 30 Ala. N. 8. 582;
for injury to the wife's property before
i 3 2 Jones, N. C. 59; where the
right of action accrues to the wife ¢n autre
droit ; Comyns, Dig. Baron & F. (V); 2 B.
& P. 407 ; and, generally, in all cases where
the cause of adtion by law survives to the
wife; 4 B. & Ald. 523; 10 Pick. 470 ; 85
Me. 89.

They may join for slander of the wife, if
the words spoken are actionable per ge, for
the direct injury: 4 M. & W, 5 ; 23 Barb.
396: 2T. B. Monr. 56 ; 35 Mo. 580; 41a. 420 ;
11 Cash. 10; 112 N. C. 288; (but she may
maintain an action in her own name ; 89
Ga. 829 :) and in ejectment for lands of the
wife they may join ; Broom, Part. 285; 1
Bulstr. 21. An action for permanent in-
j community property must be

ury to
{m::g‘ht by husband and wife jointly ; 8
W 8.

They must be joined as defendants for
torts committed by the wife before mar-
riage ; Co. Litt. 351 b; 5 Binn. 48; or dur-
ing coverture ; 19 Barb. 821 ; 2 E. D. Smith
90; 17 8. E. Rep. (8. C.) 851 ; or for libel or
slander uttered by her; 5 C. & P.484; and
in an action for waste by the wife, before
n:n'inge, as administratrix ; 2 Wms. Ex.
1441. .

They may be joined in trespass for their
joint act; 3 B. & Ald. 687; 6 Gratt. 218.

Joint tenants and ners, during the
continuance of the joint estate, must join
in all actions ex delicfo relative thereto, as
in trespass to their land, and in trover or re-
plevin for their : 2 Bla. Com. 182,

" 188 ; Bacon, Abr. Joint Ten. (K); 20 Barb.
29. Joint tenants may join in an action
for slander of the title to their estate; 8
Bingh. 455. They should be sued jointly,
in trespass, trover, or case, for anything
respecting the land held in common;
Comyns, Dig. Abatement (F 6); 1 Wms.
Saand. 201 e. Joint tenants should join in
an avowry or cogniganoce for rent ; 3 Salk,
207 ; or for taking cattle damage feasant ;
Bacon, Abr. Joint Ten. (K); or one joint
$enant should avow in his own right, and

1

5]

as bailiff to the other; 8 Salk. 207. Buta
tenant in common cannot avow the t.aking
of the cattle of a stranger upon the lan
damage feasant, without making himself
bailiff or servant to his co-tenant ; 2 H. Bla.
888 ; Bacon, Abr. in (K).

Master and servant, where co-trespassers
should be joined though they be mot equal-
ly cullpable; 5 B. & C. 5569. Puartners may
join for a joint injury in relation to the

oint property; 3 C. & P. 196. They may

joined as defendants where property 18
taken by one of the firm for its benefit ; 1
C. & M. 938; and where the firm makes
fraudulent representations as to the credit
of a third person, whereby the firm gets
benefit ; 17 Mass. 182. In an action against
a corporation for a tort, the corporation
and its servants by whose act the injury
was done may be joined as defendants;
88 N. C. 84.

Tenants in common must join for a tres-
pass upon the lands held in common ; Lit-
tleton § 815; 8 Cow. 804 ; 28 Me. 188; or
for taking away their common property ;
Cro. Eliz. 148 ; or for detaining it ; 1 Hill,
N. Y. 284 ; orfor a nuisance to their estate ;
14 Johns. 246.

IN CRIMINAL CasEs. Two or more per-
sons who have committed a crime may be
jointly indicted therefor; 7 Gratt. 619: 6

cLean 596 ; 10 Ired. 168 ; 8 Blackf. 205 ;
only where the offence is such that it may
be committed by two jointly : 88need 107 ;
and not where there are distinct and differ-
ent offences ; 97 N. C.474. A principal and
accessory may be {gined in one indictment ;
155 Mass. 224; 65 N, H. 284,

They may have aseparate trial, however,
in the discretion of the court ; 15 Ill. 5388 ;
1 Park. Cr. Ca. 424 ; 7 Gratt. 619 ; 10 Cush.
580; 5 Strobh. 85; 9 Ala. N. 8. 187; and
in some states as a matter of right: 1 Park.
Cr. Ca. 871,

See Diocey, Parties ; Steph. Pl. ; PARTIES,

As to the effect of Migjoinder and Non-
Joinder, and -how and when advantage
should be taken of either, see those titles.

JOINT. Joined together ; united ; shared
by two or more. The term is used to ex-
press a common property interest enjoyed
or a common liability incurred by two or
more persons; as applied to real estate it in-
volves the idea of survivorship. See ESTATE
IN JOINT TENANCY : ESTATE IN COMMON.

‘With respect to the ownership of choses in
action,the term implies that the interest and
right of action are united so that all the
owners must be joined in a suit to enforce
the obligation jointly held. See JOINT AND
SEVERAL.

A joint liability on choses in action im-
plies that though each person subject to it '
18 liable for the whole, they are all treated
in law as together constituting one legal
entity and must be sued together or a re-
lease to one will operate in favor of all.
One who pays the debt is entitled to con-
tribution (g. v.).

JOINT ACTION. An action brought
by two or more as plaintiffs or against two
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or more as defendants. See JOINT AND
SEVERAL ; ACTIONS ; JOINDER.

JOINT ADMINISTRATORS. See
ADMINISTRATOR.

. JOINT AND SEVERAL. Aliability
is sai@ to be joint and several when the
creditor may sue one or more of the parties
to such liability separately, or all of them
%ether at his option. Dicey, Parties 230.

ere one is compelled to pay the whole
debt or more than his proper share, he is
entitled to contribution (¢. v.). In case of
the death of one his liability remains against
his estate; Wms. Pers. Prop. 363. As a
general ruleall the transactions of partners
are said to be joint and several. See PART-
NERSHIP.

As to joint and several debtors, Lord
Mansfield said in Rice v. Shute, Burr. 2611,
that * all contracts with partners were joint
and several, and every partner was liable
to pay the whole.” But it was remarked
by Spencer, C. J., that ‘it would be
straining Lord Mansfleld’s opinion unrea-
sonabl{ to say, that he meant technically
that all contracts with partners were joint
and several, for, then, the non-joinder of
any of the partners never could be pleaded
in abatement, which all the court expressly
decided. In equity they are joint and
several ; and so they were as regarded that
suit, the defendant having neglected to
avail himself of the objection in a legal
manner. Surely it cannot be said that in
a legal sense, when there are a plurality of
debtors, that their contract is joint and
several, when they have engaged jointly to
pay thedebt. Each debtor is bound for the
whole, until the debt is paid; but as re-
f:.rds the remedy to coerce payment, there

a material and settled distinction. If
they have undertaken severally to pay,
separate suits may be brought against each ;
but when their undertaking is joint, unless
they waive the advantage, by not interpos-
ing a plea in abatement, they must be sued
jointly, if in full life, and neither has been
discharged by operation of a bankrupt or
insolvent law, or is not liable on the ground
of infancy.” 18 Johns. 459.

JOINT AND SEVERAL BOND.
A bond of two or more obligors, who bind
themselves jointly and severally to the
obligees, who can sue all the obligors jointly,
or any one of them separately, for the whole
amount, but cannot bring a joint action
against part,—that is, treat it as joint as to
some and several as to others.

JOINT BOND. The bond of two or
more obligors, the action to enforce which
must be joint against them all.

JOINT COMMITTEE. A committee
W of members of both houses of a
legislature. See May, Parl. Pr,

JOINT CONTRACT. One in which
the ocontractors are jointly bound to per-
form the promise or obligation therein con-

tained, or entitled to receive the bemnefit of
such promise or obligation.

It is a general rule that a joint contract
survives, whatever may be the beneficial
interests of the parties under it. When a
partner, covenantor, or other person en-
titled, having a joint interest in a contract
not running with the land, dies, the right
to sue survives in the other partner, etc. ;
1 Dall. 65, 248; Add. Contr., 9th ed. 289.
And when the obligation or promise is to
perform something jointly by the obligors
or promisors, and one dies, the action must
be brought against the survivor; Hamm.
Partn. 156. .

‘When all the parties interested in a joint .
contract die, the action must be brought by ¢
the executors or administrators of the last
surviving obligee against the executors or
administrators of the last surviving obligor ;
Add. Contr. 289. See CONTRACTS ; PARTIES ;
Co-OBLIGOR.

JOINT DEBTORS. Twoor more per-
sons jointly liable for the same debt.

To sustain a suit against joint debtors, a
joint and subsisting indebtedness must be
shown ; 18 Johns. 459 ; and by proceeding
to judgment against one or more of joint
debtors the debt is merged in the judgment
as to all; <d.

JOINT DEBTORS’ ACTS. Statutes
enacted in many of the states, which pro-
vide that judgment may be given for or
against one or more of several plaintiffs,
and for or against one or more of several
defendants, and that, ‘‘ in an action against
several defendants, the court may, in its
discretion, render judgment against one or
more of them, leaving the action to pro-
ceed against the others, whenever a several
judgment is proper.” The name is also
given to statutes providing that where an
action is instituted against two or more
defendants upon an alleged joint liability,
and some of them are served with process,
but jurisdiction is not obtained over the
others, the plaintiff may still proceed to
trial against those who are before the court,
and, iIf he recovers, may have judgment
against all of the defendants whom he
shows to be jointly liable. 1 Black, Judg.
§§ 208, 285.

JOINT EXECUTORS. Those who
are joined in the execution of a will. See
EXECUTOR.

JOINT FIAT. A fiat which was for-
merly issued against two or more trading
partners.

JOINT FINE. The fine which might
be levied upon a whole vill.

JOINT HEIRS. Co-heirs.

JOINT INDICTMENT. One indict-
ment brought two or more offend-
ers, charﬁmg the defendants jointly. It
may be where there is a joint criminal act,
without any regard to any icular per-
sonal default or defect of either of the de-
fendants : thus, there may bea joint indict-
ment against the joint keepers of a gamin
house ; 1 Ventr. 302; 2 Hawk. Pl Cr. 245:
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JOINT LIVES. An expression used
to designate the duration of an estate or
right, limited or granted to two or more

rsons, to be enjoyed during the lives of

or all of them.

An annuity to two for their lives is pay-
able until the death of one. Where the
survivur is to be benefited, the conveyance
or devise is usually expressed to be *‘to
hold their joint lives and the life of the
survivor.”

JOINT OWNERSHIP. See JOINT.

JOINT RESOLUTION. A resolution
adopted by both houses of congress or a
legislature. When such a resolution has
been approved by the president or passed
with his approval, it has the effect of alaw.
8 Op. Atty. Gen. 880.

The distinction between a joint resolu-
tion and a concurrent resolution of con-
gress, is that the former requires the ap-
proval of the president while the latter
does not. Rep. Sen. Jud. Com. Jan. 1897.

J’OIR;I‘ STOCK fBAN’KS In I?pglish
Iaw. species of corporations, or
companies ted gy deeds of settlement.
See JOINT STOCK COMPANY.

JOINT STOCK COMPANY. Anas
aocigtion of individuals for of
profit, possessing a common capital contrib-
uted by the members oompoging it, such
capital being commonly divided into shares
of which each member possesses one or
more, and which are transferable by the
owner. Shelf. Jt. St. Co. 1.

A quasi partnership, invested by statutes
in England and many of the states with
some of the privilegesof a corporation. See
10 Wall. 556 : L. R. 4 Eq. 695.

A ership whereof the capital is di-
vided, or to be divided, into shares
80 as to be transferable without the express
go&%ent of the co-partners. Pars. Part.
Such associations are not pure partner-
ships, for their members are recognized as
an ; nor are they pure cor-

rations, for their members are more or

liable to contribute to the debts of the
collective whole. Incorporated companies
are intermediate between corporations
known to the common law and ordinary
ions and partake of the nature of
bot 1 Lindl. Partn., 1st ed. 6.
They are to be distinguished from limited
erships chiefly in that there is, in a
Joint stock company, no dilectus 80Na-
rum, that is, no choice about admitting
partners, the shares are transferable with-
out involving a dissolution of the asssocia-
tion, the assignes of shares becomesa part-
ner by virtue of the transfer, and the rights
and duties of the members are determined
by articles of association, or in England b
a deed of settlement; 1 Pars. Contr., 8t
01.7;44. N
e power to mantge the business is
vested exclusively in the directors, and a
shareholder, as such, has no power to con-
tract for the company ; 2 L. Cas, 520.

Generally the number of shares is fixed by
the charter, but it is sometimes provided
that there shall not be less than a certain
number nor more than a certain number.
In such cases it is left for the company to
determine the number within the limits
presoribed ; 45 Me. 254 ; but where the
charter fixes the amount of the capital
stock, and provides that it may be increased
from time to time at the pleasure of the
corporation, the directors have no power to
increase the amount of the stock, although
the charter 1providee that all the corporate
powers shall be vested in, and exercised by
a board of directors, and such officers and”
nts as such board shall appoint; 18

all, 283.

In New York jointstock companies have
all the attributes of a corporation except
the right to have and use a common seal,
and an action is properly brought for or
against the president as such, and the
judgment and execution inst him bind
the joint %roperty of the association,
but do not bind his own property ; 74 N.
Y. 284 ; but it has been held that the pro-
visionsin the New York statutes are merely
local in their operation, and that the mem-
bers may be sued in other states as part-
ners ; 128 Mass. 445 ; 60 Me. 468. They may
be served with summons in another state
in the same manner that corporations are
served ; 44 N. E. Rep. (Ohio) 508 ; and on
an issue as to whether an association was
a joint stock company or a corporation, its
classification by the statutes of New York,
where it was created, has been held not con-
clusive : 1 Ohio, N. P. 259. A joint stock
company having some of the characteristics
of a corporation and some of a partnership,
including the right to a common seal,
ownership of the property by the associa-
tion, and the right to sue and be sued in
the corporate name, isas much a citizen of
the state which created it as a corporation
organized under its laws, and when sued
in another state is entitled to a removal to
the federal court irrespective of the citizen-
ship of its individual members; 46 Fed.
Rep. 209; 1 Fliﬂ 611 ; 10 Biss. 278.

At common law they are held not cor-
porations but are to be sued as partners;
128 Mass. 445 ; 60 Me. 468 ; 4 Metc. 585 ; 64
Ia. 220. But in states where there are
statum provisions concerning them the
indebtedness of joint stock companies will
be charged pro rata to the solvent mem-
bers; 84 8. W. Rep. (Tex.) 178. An Eng-
lish joint stock company (in this case a fire
insurance company) endowed by its deed of
settlement with the following powers and
faculties, 1. A distinctive artificial name
by which it can make contracts. 2. A
statutory authority to sue and be sued in
the name of its officers as representing the
association. 8. A statutory recognition of
it as an entity distinct from its members
by allowing them to sue it or besued by it.
4. A provision for its perpetuity by transfer
of its shares so as to secure succession of
membership, was held to be a corporation
in this country; 10 Wall. 568; 100 Mass.
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331; notwithstanding the acts of parlia-
ment declaring it should not be so con-
sidered, and the court held that such cor-
rations, whether organized under the
ws of a state of the Union or a foreign
overnment, may be taxed by another state
or the privilege of conducting their cor-
porate business therein.

‘When such & company is not organized
under the statutes a suit brought by or
against it should be in the name of all the

ers or of one or more for the use of all ;

Ia. 869 ; 58 Me. 587 ; and a defective certifi-
cate of organization will render all the par-
ties liable to a common-law action as part-
ners; 127 Pa. 255. A meresubscription for
shares in an unincorporated joint stock
commpany will not make the subscribers
liable as partners to third persons dealing
with the company ; they must have in-
tended to become members and share in the
profits of the business, but an unexplained
subscription is evidence of that fact; 53
Mo. App. 245.

It is an incumbent duty on the part of a
joint stock company not to permit a trans-

er of stock until fully satisfied of the
shareholder’s authority to transfer ; L. R.
8 Eq. 181 ; 152 Pa. 232 ; 129 Mass. 46 ; 2 Bing.
893 ; and as to the nature of shares insuc
an association see SHARES.

An authority conferred on the directors
to make contracts and bargains, and to
transact all matters requisite for the affairs
of the company will not in general author-
ize the directors todraw bills; 19 L. J. Ex.
84; 9C. B. 574; 20 L. J. Q. B. 160; bus if
the directors have authority to bind the
company by bills, and they regularly ac-
cept, in the name of the company, a bill
drawn on the company, every member is
liable as a joint acceptor to any holder who
is not also & member of the company ; 8 M.
& H.884; 101d. 182; 19L. J. Ex. 84 ; 5 E.
& B. 1; so the acceptance of a bill by an

ent who is also a member of the company
binds him personally ; 9 Exch. 154.

To a suit for a dissolution or winding uﬁ
of the affairs of a joint stock company, a
the shareholders, however numerous, must
be parties; 1 Keen 24; and any member
of the company may institute an action for
its dissolution ; 92 Hun 432. The fact that
such a company has conducted business
for twenty-three years without makin
dividends for its stockholders, is goog
ground for its dissolution at suit of one of
them ; 85 Atl. Rep. (Vt.) 459. A society
that cannot be incorporated because organ-
ized to resist the enforcement of laws can-
not sue in the society name for the collec-
tion of a debt ; 44 Mich. 313. See Bissett ;
Buckley ; Wordsworth, Joint Stock Com-
panies ; Ang. & Ames; Thompson, Cor-

rations ; Lindl. Partn.; Lindl. Company

w ; CORPORATION ; DIRECTOR ; STOCK-
HOLDER ; PARTNERS ; PARTNERSHIP,

JOINT TENANTS. Two or more per-
sons to whom are granted lands or tene-
ments to hold in fee-simple, fee-tail, for life,
for years, or at will. Freem. Coten. & Par,

§ 9; 2 Bla. Com. 179. The estate which
they thus hold is called an estate in joint
tenancy. See ESTATE OF JOINT TENANCY ;
JUs ACCRESCENDI ; SURVIVOR.

JOIRT TORTFEASORS. Wrong-
doers; two or more who commit a tort.

‘When several persons join in an offence
or injury, they may generally be sued
jointly, or any number less than the whole
may be sued, or each one may be sued sep-
arately ; 10 Wend. 654. Each is liable for
himself, because the entire sus-
tained were oocasioned by each, each sanc-
tioning the acts of the others, so that by
suing one alone, he is not charged beyond
his just proportion. Any numberless than
the whole may be sued, because each is
answerable for his companion’s acts. Thus
a joint action may be brought against sev-
eral for an assault and battery, or for com-

ing and publishing a libel ; 2 Saund.
17 a ; Bacon, Abr. Actions ¢n General (C);
2 Tyl. 129,

But to this rule that for a joint injury
a joint action may be brought, there is an
exception, namely, that no joint action
can maintained for a joint slander;
this exception, seems to proceed upon the
ground that each man’s slander is his own,
and it cannot by any means be considered
that of another. Although this exception
ap to be fully established, yet it is
difficult to see the reason of it; when one
of several trespassers gives the blow, he is
considered as acting for the others, and, if
they acted jointly, they may be jointly
sued ; why not consider the speaker, when
acting in concert with others, as the actor
for the whole in utberin%‘the words? The
blow is no more thatof the person who did
not give it than the words are the words of
him who only united with the other in an
agreement that they should be spoken. In
either case, upon principle, the maxim, qus
Sfacit per alium facit per se, ought to have
its force. Such, however, is not the law.

‘Where a person is injured by a joint tort
and accepts satisfaction from one of the
wrongdoers, he cannot sue the other; 28
Atl. Rep. (N. J.) 582.

A covenant not to sue one of two joint
tortfeasors does not operate as a release of
the other from liability ; [1892] 2 Q. B. 511 ;
nor does the dismissal of an action against
one together with an executor for a valu-
able consideration, of an agreement not to
sue him, release the other; 148 Ill. 858 ; nor
does the fact that where property is jointly
converted by two persons, and one of those
converting accounts to the owner, who ac-
cegts part of the proceeds, remove the
other’s liability ; 56 Tex. Civ. App. 841.

JOINT TRESPASSERS. Two or
more who unite in committing a trespass.

JOINT TRUSTEES. Two or more per-
sons who are intrusted with property for
the benefit of one or more others. See
TRUSTEE.

JOINTRESS, JO

INTURESS. A wo-
man who has an estate settled on her

by



JOINTRESS

17

JOURNAL

her husband, to hold during her life, if she
survive him. Co. Litt. 46.

JOINTURE. A competent livelihood
of freshold for the wife, of lands and tene-
ments, to take effect, in profit or possession,

ntly after the death of the husband,
or the life of the wife at least.

Jointures are re; ted by the statute of
87 Hen. VIIL c. 10, commonly called the
statute of uses.

To make a good jointure, the following

circumstances must concur, namely: It
mauost take effect, in Xosseasion or profit,
immediately from the death of the husband.

It must be for the wife’s life, or for some
greater estate. It must be limited to the
wife herself, and not to any other person
in trust for her. It must be made in satis-
faction for the wife’s whole dower, and not
of part of it only. The estate limited to
the wife must be ex or averred to
be in satisfaction of her whole dower. It
must be made before marriage. See 27
Ohio 8t. 80, where it is said that it may
also be made after marriage. A jointure
attended with all these circumstances is
binding on the widow, and-is a complete
bar to the claim of her dower; or, rather,
it prevents its ever arising. See 4 Kent 55.
there are other es of limiting an

estate to a wife, which, Lord Coke says,
are good jointures within the statute, pro-
vided that the wife accepts them after the
death of the husband. She may, how-
ever, rej them, and claim her dower;
Cruise, Dig. tit. 7; 2 Bla. Com. 187. Asto
the effect of jointure as a bar of dower, see
Wms. R. P., 6th ed. 285, and the American
notes. See Dower. It is held that a
jointure cannot be affected by a posb-nug-
agresment; 7 Houst. 102; 8. C. 80 Atl.

733,

its more enlarged sense, & jointure
i joint estate limited to both hus-
band and wife. 3 Bla. Com. 187. See 14
Viner, Abr. 540 ; 8 Bac. Abr. 190; Bourvier,
Inst. 176 ; Washb. R. P.

JOUR. A French wordsignifying day.
It is usedf in omI' old lal;-bgg‘l;s: a:ls, tout
jours, forever. It is al uently em-
ployed in the composition of words: as,

, a day-book ; journeyman, a man
who works by the day ; journeys account.

JOURNAL. In Maritime Law. The
book kept on board of a ship or other ves-
sel which contains an account of the ship's
course, with & short history of every oc-
currence duri the voyage. Another
name for log-b:gk. Chitty, Law of Nat. 199.
A book used
among merchants, in which the contents
of the waste-book are separated every
month, and entered on the debtor and
creditor side, for more convenient posting
in the ledger.

In Legislation. An account of the

of a tive body.

The constitution of the United States,
art. 1, 8. 5, directs that ‘ each house shall
MVournnl of its prooeedings, and from

OL.

time to time publish the same, excepting
such parts as may in their judgment re-
usxsrg secrecy. See 2 Sto. Const., 5th ed.

The constitutions of the several states
contain similar provisions,

On a reference to the journal of the
federal house of representatives to ascer-
tain whether a duly authenticated law
was , the court is bound to assume
that the journal speaks the truth, and can-
not receive oral evidence to impeach its
correctness ; 144 U. S. 1; but the debates
in congress may not be resorted to for the
purpose of discovering the meaning of a
statute ; 166 id. 200

The journal of either house is evidence
of the action of that house upon all mat-
ters before it; 7 Cow. 613; Cowp. 17. It
is a public record of which the courts may
take judicial notice; 1 Greenl. Ev. § 482 ;
5W. Va, 85; 8. C. 17 Am. Rep. 28; 18 id.
647: 94 U. 8. 260; 60 Ia. 549; 79 Va.
280; 1 Wyo. 85; Cooley, Const. Lim. 185;
contra, 45 1ll. 119; 2 Cent. L. J. 407. Ifit
should appear therefrom that any act did
not receive the uisite vote, or that the
act was not constitutionally adopted, the
courts may agi'udig the act void ; Cooley,
Const. Lim. 164. Failure to comply with
certain constitutional provisions in the pas-
sage of an act can be shown only by the
journals; 27 8. E. Rep. (Ga.) 183; and if
the journal sufficiently shows on its facea
substantial compliance with constitutional
requirements, a mere clerical omission in
the journals of either house will not vitiate
anact; 27 8. E. Rep. (W. Va.) 218. Where
they are silent as to the observance of any
constitutional requirement, it will not be

ed that such requirement was dis-

ed, and where they do not expressly
show whether the act was constitutionall

it will be held valid unless there is
an omission of some matter exgeressly re-
&u.ired by the constitution to entered

erein ; 47 Pac. Rep. (Utah) 670.

Where the constitution requires that the
yeas and nays be entered on the journals,
they are oonclusive as against not only a
srinted statute published by law, but a

uly enrolled act ; 258. E. Rep. (N. C.) 968.

In determining whether an act was
passed in accordance with a constitutional
provision requiring the assent of two-thirds
of the members, recourse may be had to
the journals, if the certificate of the pre-
siding officer fails to show by what vote the
bélsl8 was passed; 42 N. E. Rep. (N. Y.)
1088.

The journals meed not show that a bill
was read by sections on its final passage, as
required by the constitution, the presump-
tion being that it was rea(i; 18 So. Rep.
(Fla.) 767. And where they affirmatively
show non-compliance with an essential re-
quirement to the enactment of a bill, or fail
to show any essentialstep in the enactment
which the constitution requires them to
show, the enrolled bill as evidence of the
law is overcome ; 18 So. Reeg (Fla.) 767.

‘Where a bill, as approved, contains im-
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portant clauses which the journals show
were stricken out by the amendment in
the houses it is invalid ; 68 N. W. Rep.
(Wis.) 769.

The journals cannot be resorted to by the
court for the purpose of inquiring into the
motive which actuated the legislature or
any member of it in enacting a law; 45
Pac. Rep. (Ida.) 880.

The journals are inadmissible to show
that parts of the bill, as passed by the
houses, were omitted from the enrolled
bill as signed by the presiding officers of
the two houses and the governor, where all
bills are required to signed by the
governor after having the legisla-
tive assembly ; 42 Pac. Rep. (Ariz.) 1025.
Every reasonable presumption is made in
favor of the action of a legislative body ;
it will not be presumed from the mere
silence of the journals that either house
disregarded a constitutional requirement
in the of an act, unless in cases
where the constitution has required the
journals to show the action that has been
taken ; 25 Ill. 181; 11 Ind. 424 ; 8 Ohio St.
475 ; and the presumption that a properly
authentica bill was is not over-
come by the failure of the journals toshow
any fact which is not specifically required
b; the constitution to be ente therein ;
87 N. W. Rep. e,&Minn.) 632. Such a bill
properly enrolled, signed, and approved
cannot be im hed by reference to the
journals of either house, to show that it
was enacted in conformity to constitutional
%uirements; 85 8. W. Rep. (Ky.) 8; id.

JOURNEY. Originally a day’s travel.
It is now applied to travel from place to
place, without restriction of time. But
when thus af)plied, it is employed to desig-
nate a travel which is without the ordinary
habits, business, or duties of the person, to
a distance from his home, and beyond the
cAii-;:leﬁ 2olf his friends or acquaintances. 53

JOURNEYS ACCOUNT. In Eng-
ish Practice. A new writ which the
plaintiff was permitted to sue out within a
reasonable time after the abatement, with-
out his fault, of the first writ. This time
was computed with reference to the num-
ber of days which the plaintiff must spend
in journeying to reach the court: hence
the name of journeys account, that is,
journeys accomptes or counted. This writ
was quast a continuance of the first writ,
and so related back to it as to oust the de-
fendant or tenant of his voucher, plea of
non-tenure, joint tenancy fully adminis-
tered, or any other plea arising IH:n mat-
ter happening after date of the first writ ;
Co. Litt. fol. 9 b.

This mode of proceeding has fallen into
disuse, the practice now being to permit
that writ to be quashed, and to sue out an-
other. See Termes de la Ley; Bacon, Abr.
Abatement (Q); 14 Vimer, Abr. 558; 4
Comyn, Dig. 714; T M. & G. 762 ; 8 Cra. 84.

JUBILACION. In Spanish ILaw.
The right of a public officer to retire from
office, retaining his title and his salary,
either in whole or in part, after he has at-
tained the age of fifty years and been ip
public service at least twenty years, when-
ever his infirmities prevent him from dis-
charging the duties of his office.

JUDAISMUS (Lat.). The religion
and rites of the Jews. Du Cange. A quar-
ter set apart for residence of Jews. Du
Cange. A usurious rate of interest. 1
Mon. Angl. 839 : 2 id. 10, 685. Sex marcos
sterlingorum ad ietandam terram pree-
dictam de Judaismo, in quo fuit impmgne-
rata. Du Cange. Anincome anciently ac-
cruing to the king from the Jews. Blount.

JUDEX (Lat.). In Old English
Law. A juror. Spelman,Gloss. A judge,
in modern sense, especially—as opposed to
Justiciarius, ¢. e. a common-law judge—to
denote an ecclesiastical judge. Bracton,
fol. 401, 402.

In Roman Law. One who, either in
his own right or by appointment of the
magistrate for the special case, judged
causes. .

Thus, the prator was formerly called {ludcz But,
y, preetors and magistrates who judge of

eir own right were distinguished from judices,
who were private ns, appointed b&the preetor,
on application of the plaintiff, to try the cause, as

soon as issue was joined, and furnished by him with
instructions as to the legal principles involved.
They were varlously called judices delegati, or
pedanei, or speciales. It has n said that they
resembled in many reagocts jurors : thus, both are
private persons, brought in at a certain stage of the
proceedings, viz., issue joined, to try the cause

under instructions from the judge as to the law o

the case. But civilians are not clear whether the
Jjudices had to decide the fact alone, or the law and
fact. The judex resembles in many respects the
arbitrator, or arbiter, the chief differences being,
Jirst, that the latter is appointed in cases of trust
and confidence, the former in cases where the rela-
tions of the parties are governed by strict law “(ir.
pactionibus strictis) ; second, the latter has the
whole control of cases, and decides according to
equity and good couscience, the former by strict
formulee ; third, that the latter may be a magistrate,
the former must be a private person; fourth, that
the award of the arbiter derives its force from the
agreement of submission, while the decree of the
Jjudex has its sanction in the command of the preetor
to try the cause; Calvinus, Lex.; 1Spence, Eq.
Jur. 210, note ; Mackeldey, Civ. Law, Kaufmann
ed. §198, note.

It been said that there was generally one
judex, sometimes three,—in which case the decision
of two, in the absence of the third, had no effect;
Calvinus, Lex. But another careful writer says that
‘‘although there could never be more than one
judez, there were sometimes several arbitri, but the
arbiter was chosen from the same class as the
i "' Sand. Inst. Just. Introd. Ixiii.

Down to the tlme of handing over the cause to the
judex, that is, till issue joined, the proceedings were

fore the preetor, and were gaid to be in jure ; after
that before the j and were said to bein judicio.
In all this we see the germ of the Anglo-Saxon
system of judicature ; 1 Spence, Eq. Jur. 67.

A judge who conducted the trial from
beginning to end ; magistratus. The prac-
tice of calling in judices was disused before
Justinian’s time : therefore, in the Code,
Institutes, and Novels, judexr means judge
in its modern sense. Heineccius, Elem.
Jur, Civ. § 1827, )
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The term judex fs used with ve

different signifi
cations at ?tﬂu'ent. periods of

man law. Th;

period as
those of the magistrate : *In the earlier history of
Wmm&mnmd t.woshnrgldrde ed
i —the which were said to be
:: jure, and which were in judicio. The
ormer

took before the magistrate, who
represented od:h..il&the judicial er of the State.
This magistrate tn this
instance, whether the

ty decided, in the first
of the complaining

rrty was cognizable at all, —whether there wasan
orm of procedure by which it could be enforeo&
If it was contro and there seemed to be any
action that would fit the case, the lilis contestatio
was formed, by a solemn a) addressed by each
party to his witnesses, and controversy was then
referred to the judex, or in some cases to a body or
ooll The, ices were not m trates,
nommmt e power of the State. They
were, it w seem, more in theory like referees.
They took up the issue which had n stated by
the heard the testimony, and Jro-
the sententia, and this finding was after-
wards as:“fomed by the magistrate.” Howe, Stud-

Civ. L. %8,
This relates to the period during which t.l‘le
n
bserved. If,

sharply defined distinction between pi
jure and those in judicio was strictly o
example, the dispute concerned property it
was i temporarily to the on of one
party. who gave security for its restoration if re-
qQuired, and the judex sim1ply decided which litlfa.nt
was right ; Morey, R. L. 18, 389. The growthof the
by formula during the next period was
btless largely due to its convenience as a
method of conveying to the judex the instructions of
the with to the case referred to
him. new tended very much to
increase the fe: e lawin its application
to particular cases, as it has been said there was no
tradition to fetter the formula of the preetor. In
the old litis contestatio the issus was formulated in
narrowly prescribed terms ; in the new formula the
terms used were informal and freely chosen by the
magistrata. * The formula was thus well adapted
as a means for directly submitting to the decisions
of a judex in_judicio any auestlou, or complex of
which the preetor deemed actionable.
prator himself was now in a tion, while
formulating the issue, to give the judez at the
same time direct ctions in reference to the
decision of such issue. For whether the ju
condemned or uitted depended now solely on the
preetor formulated the ques-
Sohm, Inst. Rom. L. 177. It was

first time that the
te person bound only by the itive
g domina % ¥he li'x)nolstatlons of the
ter beca!

action was ted b,
me a dominat-

m !nro.e in lep;l.b w d the judez i
ure, and the n some
sense a wbordin]:te official, and the result was
* that the formulary procedure obliterated beyond
recovery the clear sharp line which had hitherto
severed jus and judicium.” This naturally resulted
from the fact that by the formula the juder was
onaverted into an organ or instrument not only of
the civil, but also of the praetor, made law, and the
proceedings tn judicio and those in jure were
eontrolled by the same authority ; id. 178,220. In the
last of p ure during the later
re the praetor lost his former power of directing
the administration of the law, and when the edict
came to be fixed by the will of the emperor the
'or and the preeses were bound by it eq:ally
the fuder and in the rame way that the latter
before beenm limited by their own edict. Its
blication by the preetor was merely formal, and
became a mere instrument for applying the law,
and his duties became more and more ministerial in
as, on the ome hand, scientific juris-
rudeneo developed and deflned the contents of
he existing law snd,aﬁn t.‘lll‘e:t.her ha.nd‘ , the img:n;l:é

rv. mgnad other agencies, appro
itnelf t'nngzm of developl e:ileplgw.p Thus
the judex gradually became an official whose duty
it was to assist the praetor, and, in the same way,
tor n reality an official whose duty
it was L0 assist the emperor ; id. 220.
For a Iong period senators alone were qualified to
act as fjudges, and during that time any member of

w, and

the senate could act, if justified, by mutual consent
of the parue:l‘gr if they could not geo by law,
There were plebeian judges called centumvirs
elected by the 171 ituting a colleg
divided into sections and having special jurisdiction
of citizenship and successions; their jurisdict
was exclusive where it e . As to the duties
of the judex see also Inst. 4. 17.1-7 ; Sand. Introd.
xif., xxl., Ixi., Ixxiv. ; Sohm, Inst. Rom. L. §§ 34-87
PRETOR ; RECUPERATORS ; JUDICIO ; IN JURE.

Judex Ordinarius (Lat.)) In Civil
Law. A judge who had jurisdiction by
his own right, not by another’s appoint-
ment. Calvinus, Lex.; Vicat, Voc. Jur.
Blackstone says that judices ordinarii de-
cided only questions of fact, while questions
of law werereferred to the centumviri; but
this would seem to be rather the definition
of judices selecti; and not all questions of
law were referred to the centumviri, but

icular actions : e. g. guerela inofficiosi
estamenti. See 2 Bla. Com. 815; Vicat,
Voc. Jur. Utr. Centumuviri.

Judex Pedaneus. Inferior judges ;
deputy judges ; *‘ petit judges that try only
trifling cases (so-called because they had
only a low seat and no tribunal).” Harper's
Lat. Dict. ; Dig. 8. 1. 1. 6.

The name was given to the judexr who was dele-

ted to hear the whole cause. Their appointment
s said to have been due, in the first instance, to the
great increase in the volume of judicial business,
which led the emperor Diocletian to authorize the
provincial governors to refer cases of minor im-
portance to them. They *‘‘ were not judices in the
old sense of the word, but, according to the tJgglnion
of Ortolan, permanent magistrates entrus with
the special duty of conducting such cases as the
governor miil;t see fit to refer to them. No other
view of the character of these officers seems con-
sistent with the autocratic spirit which permeated
the whole imperial system ;' Morey, Rom. L. 142.
A recent writer says, ‘‘ About the end of the third
century, the preesides provinciurum were in the
habit of proceeding extra ordinem in civil actions,
1. e. they were in the habit of either giving judg-
ment_ themselves or of delegating the whole cause
to a deputy judge, a judex pedaneus. is deputy
judge ho is also called juder datus or fadw
delegatus) isnow in form as well as in substancean
official who acts in lieu of the

trate ; he is not
merely entrusted, like the old j ivatus, with
the conduct of the proceedings in icio, but is

deputed—and this is the reason why no formula is
used—to_hear and determine the whole cause, in-
cluding the proceedings in jure. Like the proceed-

ings before the preeses himself, the proceedings
before this subordinate 2Ll;dge are extra ordinem ;»
Sohm, Inst. m. L. . It has been said with

respect to these judges that the preaetors and other
great magistrates did not themselves decide the
actions which arose between private individuals:
these were submitted to judges chosen by the
parties, and these judges were called judices
pedanei. In choosing them, the plaintiff had the
right to nominate, and the defendant to acce?t or
reject those nominated ; Heineccius, Antiq. lib. 4,
tit. b. n. 40; 7 Touillier, n. 858. Asto judices pedanei,
generally, see Zimmern, Ges. Rom.'ll»"rlv. ste.

Judex Quesstionis. A magistrate
who decided the law of a criminal case,
when the prefor himself did not sitasa
magistrate. Morey, Rom. L. 88.
thT e dir(ejctor of ghe l::x'iminal court under

e presidency of the preefor. Harper's
Lat. Dict.; Cic. Brut. 76, 264.

Judex 8Selectus. A select or selected
Judex or judge.

The judges in criminal suits selected by
the preetor. Harper’s Lat. Dict.; Cic. Verr.
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These judices selecti were used in criminal causes, |
and between them and modern g“urors many points |
of resemblance have been noticed ; 8 Bla. Com. ‘
866. They were first returned by the prator, then
drawn by lot, subject to chn.llengg ; they were sworn
and talesmen were struck. many points of ;
resemblance were thought to exist between them
and the dwcéora: of the Greeks and our juries that -
the English institution has been thought to be
derived from the former ones ; id. note (n). But
the root idea of both systems is sufficiently natural |
and logical to have been indigenous in both coun-
tries. See Jury.

JUDGE. A Xublic officer lawfully ap-
pointed to decide litigated questions ac-
cording to law.

An officer so named in his commission,
who presides in some court.

In its most extensive sense the term in-
cludes all officers al}fpointed to decide liti-
fated questions while acting in that capac- |

, including justices of the peace, and
even jurors, it 1s said, who are judges of .
the facts. 4 Dall. 220; 3 Yeates In-
ordinary le%]al use, however, the term is
limited to the sense of the second of the
definitions here given; 15 Ill. 888 ; unlessit !
may be that the case of a justice or com- ;
missioner acting judicially is to be consid-
ered an extension of this meaning. See 8
Cush. 584. {

By the common law every court, while |
engaged in the exercise of its lawful func- |
tions, has the authority to preserve order,
decency, and silence 1n its presence, and |
may apprehend and punish the offender |
without examination or proof ; but if the
offence be committed out of court the party |
is entitled to notice and a hearing in his
defence; 1 Cal. 153 ; 28 Ind. 205. See CoNn- -
TEMPT.

An assault on a judge sitting in court is
not only punishable as a contempt, but in-
dictable, as a crime against public justice,
and more aggravated than an ordi as-
sault, or even than an assault committed :
ggon another person in a court ; 2 Bish. N.

. L. § 250 ; this principle comes from the '
common law and was, as early as 25 Edw. |
8, embodied in a statute, under which such -
an offence was punishable by the loss of the
right hand, forfeiture of lands and goods,
and perpetual imprisonment. In Neagle's
case, 135 U. 8. 1, it was held that ‘“an as-
sault upon a judge of a court of the United
States, while in discharge of his official
duties, is a breach of the of the United .
States, as distinguished from the peace of |
the State in which the assault takes place.” |
In this case the petitioner was a United .
States deputy marshal, appointed for the !
express pu of guarding Mr. Justice
Field against a threatened attack, which !
took place, and the killing was held by the
court to have been caused by a just appre-
hension that an attack would result in the
death of the justice, and was justifiable and .
aj ent of the circuit court, discharg-
ing him from the custody of the sheriff, by |
whom he was held under process of the
state oourt, was affirmed.

So any insult, disrespect. or insolence to
a judge is punishable; 2 Bish. N. Cr. L. § ;

850. On this subject, it was said by Hol- |

" the dignity of his station, and uphol

: the

royd, J.: *“ In the case of an insult to (the
judge) himself, it is not on his own account
that he commits ; for that is a considera-
tion which should never enter his mind.
But though he may despise the insult, it is
a duty which he owes to the station to
which he belongs not tosuffer those things
to pass which will make him despicable in
the eyes of others. Itishisduty tosugp&rt

e
resence, at least, it
;7 4 B. & Ald. 829,

339,
Within this principle it was held to be a

law, so that in his
shall not be infring

. contempt to write a letter to a judge, libel-
! ling or abusingim in regard to one of his

decisions; 18 Kan. 72 ; or when the judge
of an inferior tribunal refuses obedience to
processes from a superior one; 18 Wend.
664; 1 Eng. L. & Eq. 516; 2 Caines 97; 2
Johns. Cas. 118 ; 6 B. Monr. 638; T. U. P.
Chart. 48, 815.

It has been held that abusing a judge
out of court, with reference to expressions
made by him on a trial, was a contempt ;
3 Va. Cas. 408; but in another case it was

: held that newspaper articles in regard to

the conduct of a judge during a trial, and

| charging him with being an abettor of a

person against whom an indictment for
murder was pending, could not be visited as
acontempt ; 4Sm. & M. 751. Inthe federal
courts, and in many states, the subject
is re, ted by statute: U. 8. Rev. Stat. §
725;16 Fed. Rep. 853 ; 1 Fl%gp. 108; 19 Wall.
505; 64 I11. 195; 89 N.C. 28; 8 W. & 8.77;
110 Ind. 801. The question whether a con-
tempt can be committed otherwise than in
court cannot be said to be settled, but
Bishop is of the opinion that the English

_and better American doctrines recognize
. such contempts, yet, under limitations
" easily defined ; 2 Bish. N. Cr. L. § 258.

In
all such cases the offence is against the

! state, not the judge; id. § 269; 7 Wheat.

88 ; 86 Wis. 8556; 86 Ind. 196 ; 7 Blatch. 23.

In a recent case a judge who was a can-
didate for re-election, instituted contempt
proceedings against the editor of a news-
paper and a lawyer who wrote a communi-
cation in the newspaper criticising his
judicial conduct. An order adjudging

th parties in contempt was entered, but
its execution was prevented by a writ of
g‘l;ohibition from the supreme court of

isconsin, which said: ¢ Truly, it must
be a grievous and weighty necessity which
will justify so arbitrary a proceeding,
whereby a candidate for office becomes
the accuser, judge, and jury, and may
within a few hours summarily punish his
critic by imprisonment. The result of
such doctrine is that all unfavorable criti-
cism of a sitting judge’s past official con-
duct can be at once stopped by the judge
himself, or, if not stopped, can be pun-
ished by immediate imprisonment. If
there can be any more effectual way to gag
ress and subvert freedom of speech,
we do not know where to find it. Under
such a rule the merits of a sitting judge
may be rehearsed, but as to his demerits
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there must be profound silence. In our
mnion no such divinity ‘doth hedge

ut’ a jud inly not when he is
a candidate for public office;” 18 N. Y.
L. J. 28, where the subject of contempt
out of court is discussed generally.

The question has recently been raised,
“Can a judge be guilty of contempt of
oourt ?” Inaoounty court in England the
judge made some strong observations on
the conduct of a bankrupt who applied for
his discharge, characterizing him as being
g\exilt.y of ‘‘bare-faced and impudent rob-

ry.” It is suggested in this connection
that while liable to abuse, on the whole, the
rule exempting judges from prosecution of
any kind for observations made upon the
bench is a rational one ; 56 Alb. L. J. 202.

Bribery or attempting to bribe a judge
was, at common law, a very grave offence.
Indeed the earlier definitions of bribe
seem to confine the offence to judicial offi-
cers ; 4 Bla. Com. 189; 3 Inst. 145; and
they have been criticised upon this ground
for being too narrow. See 1 East 188; 4
Burr. ; 2 Bish. N, Cr. L. § 85, n. 1,
Upon the same ground are condemned
sinister approaches, with intent to influence
'miges indirectly, though not amounting to

ibery ; id. ; and on this subject it was
said by Lord Cottenham : ‘‘ Every private
communication to a judge, for the purpose
of influencing his decision upon a matter
publicly before him, always is, and ought
to be, reprobated ; it is a course calculated,
if tolerated, to divert the course of justice,
and is considered, and ought, more fre-
quently than it is, to be treated, as what
it reaﬂg is, high contempt of court;” 1
Macn. & G. 116, 122.

Judges are appointed or elected in a vari-
ety of ways in the United States. For the
federal courts they are appointed by the
president, by and with the consent of the
senate ; in some of the states they are ap-
pointed by the governor, the governor and
senate, or by the legislature. The judges
of the federal courts, and of the courts of
some of the states, hold their offices during

behavior ; of others, during good be-
vior, or until they shall attain a certain
age ; and of others, for a limited term of
yeurs. The federal judges must have the
tenure of office during good behavior con-
ferred upon them before they can be in-
vested with any portion of the judicial
%wer of the government ; 37 Fed. Rep.

. Immtmli‘ ty is the first duty of a judge:
if he any (the slightest) interest Jin the
cause, he is disqualified from sitting as a
Jjudge ; Aliquis non debit esse judex in pro-
pria cansa ; 8 Co. 118 ; 6 Pick. 108; 4 Chio
675: 17Ga. 258; 22 N. H. 478; 19 Conn.
583; 43 La. Ann, 924; 91 Cal. 842; 75 Ia.
130. See 38 I1l. App. 441 ; 83 Tex. 99 ; such
a8 his relationship to the parties; 142 N. Y.
180; even where such pnrt¥ is administra-
tor only; 37 8. W. Reﬂ") (Tex.) 846; (but

to plaintifi’s attorney will not

im; 88 8. W. Rep. (Tex.) 58.

f:
y
m“prty may make the objection tha

the judge is of kin to one of them ; 10 Ind.
299 ; and it is for the judge to determine,
in the exercise of sound judicial discretion,
whether by reason of kinship, etc., it would
be improper for him to hear a particular
case ; he cannot be compelled to vacate the
bench by the affidavit of the litigant;
84 Ky. 18. A uniary interest in the
case on trial will incapacitate him from
sitting in the cause, both by the common
law and the statutes: 12 Fla. 188; 9 Md.
824 ; 13 Mass. 340 ; as where he is interested
as a stockholder in a railroad corporation
making an application for a commission to
appraise land, his interest is such as to in-
validate the report of the commissioners ;
4 Ohio St. 675 ; and where the lord chan-
cellor who was a shareholder in a company
in whose favor the vice-chancellor had
made a decree, affirmed this decree, it was
reversed on that ground; 3 H. L. Cas.
769 ; but it has been held that where the
interest of the judge is merely that of a
corporator in a municipal corporation, the
le ture may provide that this shall con-
stitute no disqualification when the corpo-
ration is a party, apparently on the ground
that the interest 18 insignificant; 1 Gray
475. But it is doubtful whether even the
legislature can go beyond this class of
cases and abolish the maxim; Cooley,
Const. Lim. 516.

If one of the judges is disqualified on
this ground, a judgment rendered will be
void, even though the proper number may
have oconcurred in the result, which in-
cludes the interested judge; 6 Q. B. 753;
or though the ies agree to waive ob-
jections to the jurisdictions ; 38 S. W. Rep.
(Tex.) 10. The objection may be raised for
the first time in the gg llate court; 6
Cush. 832 ; 2 H. L. Cas. ;)? but in Iowa it
was held that an objection to a judge of
the court of original jurisdiction on the
ground of interest must be made in that
oourt ; 1 Ia. 486.

In a suit on a collector’s bond by the
chosen freeholders of a county, one who
was an inhabitant, a freeholder, and a tax-
payer in the same countiwas incompetent
to sit as judge; 21 N, J. L. 656. A judgeis
not disqualified to try a case because he has
tried an action in trespass concerning the
same property ; 35 Atl. Rep. (Vt.) 833.

The interest which disqualifies a judge
of the supreme court so that a judge of the
circuit court may sit in his stead must be
immediate, certain, and dependent on the
result of the case, and not remote, uncer-
tain, or speculative ; 10 Fla. 218,

The general rule that it is irregular and
improper for a judge to try any cause in
which he has such an interest as would
disqualify as a witness does not apply to
orders purely formal in their character, and
it is doubtful whether it would extend toa
case in which no other judge could try and
determine the cause. If the judge 1s de-
Krived of authority to act, by statutory in-

ibition, the proceedings are void. other-
wise voidable only, and therefore valid un-
til avoided ; 27 Ala. 428,
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It is said to be discretionary with him
whether he will sit in a cause in which he
has been of counsel; 2 A. K. Marsh. 517;
Coxe, N. J. 184. See 2 Binn. 454 ; 5 Ind.
280 ; 82 Tex. 484. But the practice is to
refuse to sit in such case. Andin 5 Coldw.
217, it was held that where the judge who
rendered the judgment in the case had been
counsel in it, the judgment was a nullitf' H
30 Fla. 595. The question arose in Dela-
ware at the time of the a;ilpointment of
Bates, Chancellor, in 1885, whether he was
legally disqualified from sitting in such
cases, 80 a8 to bring them within the con-
stitutional provision, giving jurisdiction to
the chief justice in all cases in which the
chancellor was interested. In view of the
desire of the chancellor not to sit in cases
in which he had been of counsel, the ques-
tion was considered by him and Gilpin, C.
J., and the conclusion reached that there
was not a legal disqualification. This con-
clusion was communicated by the chan-
oellor to the legislature with a suggestion
that provision should be made for the ap-
pointment of a chancellor ad litem in such
cases ; MSS. notes of Bates, Chancellor. A
magistrate authorized to sign writs cannot
si%hem in his own case : 47 Conn. 316.

ere there is no other tribunal that can
act, the i'udge may hear the case; Freem.
Judg. §146; 5 H. L. C. 88; 19 Johns. 501 ;
contra, Hopk. Ch. 2; 105 Mass. 221. See
Cooley, Const. Lim., 2d ed. 207, 508, 509 ;
25 Mich. 83.

It was held that the absence of a judge
from  the court-room for a considerable
time during the arguments of the jury
without the consent of the parties was
reversible error; 70 N. E. Rep. (Wis.) 682.

A judge is not competent as a witnessin
a cause trying before him, for this amon
other reasons, that he can hardly be deem
capable of impartially deciding on the ad-
missibility of his own testiinony, or of
weighing it against that of another; 1
Greenl. Ev, § 364; 2 Mart. La. N. 8. 812; 2
Cal. 358. See Comyn, Dig. Courts (B 4), (C
2), (E 1), (P 18), Justices (I 1, 2, 8) ; Bacon
Abr. Courts (B); 1 Kent 291, 1889 ed.;
CHARGE.

While acting within the bounds of his
urisdiction, the judge is not responsible
or any error of judgment or mistake of
law; 12Co. 23: 2 Dall. 160; 2 N.& M'C.
168; 1 Day. Conn. 315; 5 Johns. 282; 9 id.
895; 3 A. K. Marsh. 76; 1 South, 74;1 N,
H.374; 45 La. Ann. 1209; 8 Mo. 148; 21
Me. 550 ; 26 Ala. 527; 1 Bish. N. Cr. L. §
460 ; unless, possibly, a mistake was in-
duced by gross carelessness or ignorance

rtaking of a criminal quality ; 12 Mod.

93. An action will not lie against a judge
of a court of record for any act done by
him in his judicial capacity ; 6 B. & C. 611.
An action of a judge, to be criminally or
even civilly cognizable, must be wilful and
corrupt ; 1 W. Bla, 19 ; 2 Mo. 28 ; 47 Me. 462;
26 Ala. 527; 9 Johns. 895; 8 Mo. 148, 254.

It is a rule sometimes asserted to be ab-
solute and sometimesonly prima facie that
a judiocial officer has no protection against

the consequences of an act not within his
jurisdiction ; 2 Gray 120, 410, 570 ; 13 Wall.
335; 4 Conn. 407; 1 id. 40. But a distinc-
tion has sometimes been suggested between
acts in excess of jurisdiction and thoseout-
side of it. For the latter it has been said
that a judge of & court of superior juris-
diction is not liable; Lord De Grey, C. J.,
in 2 W. Bla. 1141, Of this case it is said by
a writer cited infra, who dissents from the
doctrine: ‘‘It 18 true this rule is a mere
dictum, and also that the decision has been
since overruled ; but this dictum hassome-
times been referred to with apﬁn;oval in
sul uent cases ;” 15 Am. L. v. 440.
And Field, J.,in 7 Wall. 528, said that such
a judge is not liable when he acts in excess
of his jurisdiction, except for malice. This
expression, like that of Eord De Grey, was
obiter, inasmuch as the case sustained the
jurisdiction which had been questioned.
n 73 N. Y. 12, this point was so decided,
but the court drew a distinction between
the case where the judge had acquired no
jurisdiction at all, and the case where the
act was merely in excess of jurisdiction .
after jurisdiction had been acquired. There
the judge of the circuit court had imposed
a re-sentence upon a prisoner, and he was
accordingly imprisoned ; the supreme court
held the second sentence illegal, and dis-
charged the prisoner. These cases and the
doctrine asserted in them have been doubted
and criticised by Arthur Biddle in 15 Am.
L. Rev. 442 and note, where the authorities
cited and relied on are critically examined.
More recently the distinction has been dis-
cussed by Bishop, who states the doctrine
of distinction between excess and absence
of jurisdiction with approval, and even
oes further, considering that where the
urisdiction is a close one and it is decided
y the judge or magistrate carefully and
earnestly in favor of his jurisdiction, * in
reason and not quite without sg‘pport from
authority,” he should not ‘ suffer, though
another or even a higher court held the
contrary ”; 1 Bish. N. Cr. L. § 460 ; Bish,
Non-Contr. § 788.

There is no distinction between a judge
acting in court and acting judicially out of
court, that is, in chambers; 8 Moore, P. C.
gi; Wilm. 208. See 46 Pac. Rep. (Kan.)

*¢ A judge of a court not of record is not
liable for any injury sustained which is the
result of an honest error of judgment in a
matter wherein the court has jurisdiction,
and when the act done is not of a purely
ministerial nature.” The ruleis thus stated
in 15 Am. L. Rev. 444. See further an ar-
ticle in Ir. L. T. and Sol. J., Nov. 18,1880 ;
6 Am. Dec. 303; 290 Am. Rep. 80, n.; 28
Am. Rep. 690. See CORAM NON JUDICE.

One circuit judge hasno power toreview
and revise the action of another circuit
judge; 18 8. C. 862; 85 id. 278 ; nor has a
judge when without the state, power to
grant an injunction ; 131 Ind. 437.

The acts of a judge de facto are not open
to collateral attack ; 140 U. 8. 118. ‘

A judge who acts corruptly may be im-
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ghed; 3 Johns. 282; 8 Cow. 178; 4 Dall.
See IMPRACHMENT.

Hee, ﬁnem.lly, JUDICIAL POWER ; JUDGE-
Mape .

Under the Roman law a judge, by whose
act or default in deciding or conducting a
lawsuit, & party to the suit was injured,
was liable to an action for damages, the
amount of which was left to the discretion
of the judge. Such action wasregarded as
qla.ri-(’dictual, because it was available,
not only in cases of deliberately unfair
decisions, but also in cases of less serious
errors committed by the judge, as over-
looking the day fixed for trial or disregard-
ing the rules of law concerning adjourn-
ment and the like (imprudentia judicis).
In such a case he was termed judex %ui
litem suam fecit (who makes the suit his
own). The action in question, however,
could not be taken on the ground that the
&mt was unjust in sul ce ; Sohm,

Rom. L. ; Mack. Rom. L. § 508 ;
Morey, Rom. L. 383.

JUDGE ADVOCATE. An officer of
a court-martial who is to disc e certain
duties at the trial of offenders. is duties
are to prosecute in the name of the United
States ; but he shall so far consider himself
as counsel for the prisoner, after the pris-
oner shall have made his plea, as to object
to leading questions to any of the wit-
nesses or any question to the prisoner the
answer to which might tend to criminate
himself. He is, further, to swear the mem-
bers of the court before tl::iy proceed upon
any trial, and may also administer oaths
for purposes of military justice and other

E;rpnaes of military administration ; U. S,
v. Stat. 2 Sapp. 524.
There are eig|

t
¥

gt judge advocates of the
army with the rank of major of cavalry,
who perform their duties under the direc-
tion of the judge-advocate-general (q. v.),
and have power to issue process for wit-
nesses and to appoint reporters of court to
which they are assigned ; U. S. Rev. St. §§
1200-2. See Rules and Articles of War,
art. 89; 2 Story, U. 8. Laws 1001 ; Holt.
Dig. passim.

JUDGE-ADVOCATE - GENERAL.
An officer of the army of the United
Btates, provided for by Rev. St. § 1184, who
isthe head of the bureau of military justice
and has the rank of brigadier-general ; id.
1188. His duty is to receive, revise, and
cause to be recorded the proceedings of all
oourts-martial, courts of inquiry, and mili-
tary commissions. and perform such other
duties as have heretofore been incident to
the office ; id. & 1199.

By the act of July 5, 1884, the bureau of
military justice and the corps of jud
advocates were consolidated under the title
of judge-advocate-general's department,
oconsisting of one judge-advocate-general,
with the rank and pay of a brigadier gen-
eral, one assistant with the rank and pay of

colonel, three deputies with rank and pay
of lkntamnt-colg:el, and three juf;e-

advocates, each with rank and pay of a
major; U. S. Rev. Stat. 1 Supp. § 457.

A similar officer was provided for the
navy under the act of June 8, 1880, with
the title of judge-advocate-general of the
navy. He has the rank and pay of a cap-
tain in the navy, or colonel of the marine
corps, as the case may be. His duties are
to receive, revise, and have recorded the
procgedmgs of all courts-martial, courts of
inquiry, and boards for examination of
officers, for retirement and promotion, in
the naval service, and such other duties as
were theretofore J»erformed by naval judge-
advocates-general ; U. S. Rev. 8t. 1 Supp.
§ 290 ; 2 4d. § 500.

JUDGE’S CERTIFICATE. In Eng-
lish Practice. The written statement of
the judge who tried the cause that one of
the parties is entitled to costs in the action.
It is very important in some cases that
these certificates should be obtained at the
trial. See Tidd, Pr. 879 ; 8 Chitty, Pr. 458,
486; 3 Campb. 816; 5 B. & Ald. 796. A
statement of the opinion of the court,
signed by the judges, upon a question of
law submitted to them by the chancellor
for their decision.

Under the County Courts Act of 1867,
in order to entitle a plaintiff to costs if he
brings action in the high court, it is neces-
sary that tsl;:;i'udge before whom the action
was tried 1 certify that there was suffi-
cient reason for bringix:f the action in the
superior court, if he do not recover as
much as £20 in an action of contract, or
£10 in one of tort.

Under some English statutes the plaintiff
is-entitled to double or treble costs if the
judge before whom the action is tried cer-
tifies that he is entitled to them; Archb,
Pr. 430. See 8 Bla. Com. 453 ; CASE STATED.

JUDGE-MADELAW. A phraseused
to indicate judicial decisions which con-
strue away the meaning of statutes, or find
meanings in them the legislature never in-
tended. It is sometimes used as meaning,
simply, the law established by judicial prec-
edent. Cooley, Const. Lim.. 4th ed. 70, n.
See Austin, Prov. of Jur. where the neces-
sity of judicial legislation and its uses are
discussed in extenso.

The expression judge-made law is un-
doubtedly more frequently used in the
former sense, and as expressing a certain
degree of opprobium. is, however, un-
avoidable that in the distribution of powers
which is now recogni as a n
element of civiliz government, there
should be found at times some uncertainty
a8 to the line of demarcation between the
legislative and ;udicial powers as well as
between each of them and the executive.
The necessity of what iscalled judge-made
law in the proper sense, and the possibility
of its existence in the other sense, arises
from the power of construction which neces-
sarily exists, and though salutary when
properly exercised, is susceptible of abuse,
and in such case, difficult, if not impossible,




JUDGE-MADE LAW

24 JUDGE-MADE LAW

to remedy. Of this power of construction
it has been said that it ‘‘is a mighty one,
and, unrestrained by settled rules, would
tend to throw a painful uncertainty over
the effect that might be given to the most
lainly worded statutes, and render courts,
reality, the legislative power of the
state. ces are not wanting to oon-
firm this. Judge-made law has overrode
the legislative department. It was the
boast of Chief Justice Pemberton, one of
the judges of the despot Charles II., and
not the worst even of those times, that he
had entirely outdone the parliament in
making law.” 5 Ind. 41, 46. A recent
ghiloso hical writer thus characterizes that
ind of judiocial legislation which is neces-
8ATY an Yaroper under such a system as the
common law; ¢ Although it is considered
neoessary in all free states to keep the legis-
lative, executive, and judicial powers for
the most separate, and all our American
constitutions provide for this, yet it cannot
be completely done. The judges, it is well
known, actually make a great deal of law,
and this judicial legislation cannot be
avoided, and indeed much of the best work
that we get in this line is done by them.
But this they do as delegates of the sover-
eign people, as much as con or the
state legislatures;” Terry, Anglo-Ameri-
can Law 11,

Mr. Bishop earnestly contends that there
is no judge-made law ; he says that ‘law
preceded writing, and no writing can be
made comprehensive enough to include all
law, and no blundering of the judge is so
monstrous as denial of right to a suitor
who is simply unable to find his case laid
down in the statute law or in a previous de-
cision.” His view is that more errors are
committed by failure to administer justice
according to ‘‘ the general principles of our
jurisprudence and the collective conscience
of mankind,” for want of statute or prece-
dent, than in all other ways. The common-
law system was built up when there were
few statutes and the judgesderived ** prin-
ciples for their decisions from the known
usages of the oountl('}yognd from what they
found written by in the breasts of
men.” Such, he considers, should be the
action of judges now, and he assumes that
they will always find principles on which
to adjudicate any matter unprovided for by
statutes or previous decisions. He argues
that in view of ‘‘the ceaseless variety of
changes in human affairs,” while precedents
are properly followed, yet, now, as in the
earlier periods, they have not covered the
entire tground, and it is absurd that ques-
tions of right or remedy should depend, not
upon the abstract right or the convenience
or propriety of a decision either way, but
‘“ solely on the accident, whether it arose
in early times, received then an adjudica-
tion, and the adjudication found a re-
porter.” 1 Bish. N. Cr. L, §§ 18, 19.

In a case for which he could find no prec-
edent, Jessel, M. R., said: “I am afraid
that, whatever I may call my decision, it
will, in effect, be making law, which I

never have any desire to do; but I cannot
find that the point is covered by any decid-
ed case, or even appears to have been dis-
cussed in any decided case. The only satis-
factionI have in decidinﬁ‘the point 18 this,
that it will in all probability be carried to a
higher court, and it will be for that court to
make thelaw, or,as we say, declare thelaw,
and not for me.” L. R. 18 Ch. Div. 788, 805.
It has been said that the phrase judicial
legislation carries on its face the notion of
judicial usurpation, and is habitually used
y the courts as a term of reproach ; butit
is contended by the writer who admits this
current use of the phrase, that, properly
used, it means the growth of the law at the
hand of the judges, and in that sense, so
far from being an evil, ¢ it is a desirable,
and indeed a necessary, feature of our
system.” 5 Harv. L. Rev. 173, In the dis-
oussion of the subject the writer last cited
considers that with respect to much that
has been written on the subject of judicial
legislation, the meaning cannot be fully
understood without taking into considera-
tion the different theories as to the nature
of law. Those writers who accept the the-
ory of Austin and Bentham are naturally
found to use the terms judge-made law
and judicial legislation as terms meriting
contempt, and indeed Bentham so charac-
terizes -the whole common law. On the
other hand, those writers who take the
ogposihe view and maintain that the origin
of law is not command but custom, not
only eliminate from consideration the idea
of judicial legislation, but so far as to
limit the function of the legislature itself in
the effort ‘‘ to assist society in getting rid
of its old customs and forming new ones.”
Recent sup;f)geﬂ.ers of this view are James
C. Carter, Rep. Am. B. Assn. 1880, and
Prof. Hammond, 1 Bla. Com., Hammond’s
ed. §2. See also INTERNATIONAL Law. The
writer in the Harvard Law Review already
cited discusses these conflicting views, giv-
ing preference to a third theory, interme-
diate between these two extremes, de-
veloped by Lawrence, Essay, Int. L., 2d ed.
ch. i. The result is that, in what has been
written on the subject of judicial legisla-
tion by the advocates of these various the-
ories, there is less difference than is ap-
rent on the surface, and that the process
itself is recognized by all, though under
different names. The importance of the
subject is greatly enhan in English law
by the binding authority which is at-
tributed to former decisions, and the rev-
erence which is accorded to precedent.
The conclusion reached is that judicial
legislation is a necessary element in the
development of the common law, but no
precise rules can be laid down either as to
the extent to which it should properly go,
or how far a judge, in carrying on the
rocess, may undertake to discard old
octrines and substitute new omes. Lord
Esher, M. R., in a recent case attempted
to distinguish between ‘‘ fundamental prop-
ositions of law” which might be changed
only by parliament, and the *‘evidenoe of
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the existence of such a proposition,” which
waa within the disposition of the court ; 25
Q. B. Div. 57; but as it is very properly
remarked, there is no test suggested to en-
able a court to make this discrimination.
* Even when a reform seems most plainly
desirable, the conditions under which the
judge works often make it preferable that
the change should come from the l(ﬁiaht—
ure. One step by the court unless followed
up can cause nothing but confusion ; and
the fact that the actual deocision alone is
binding makes it often doubtful how far a
later court will continue the course upon
which its predecessor hasentered. Whether
such a course should be begun depends on
all the circumstances of the case. e only
sure guides are common sense. and a knowl-
edge of the law which is founded upon a
knowledge of its history.” 5 Harv. L. Rev.
201. See JupICIAL POWER ; DicTUM ; JUDI-
CIAL DECISIONS ; PRECEDENTS.

JUDGE'S NOTES or MINUTES.
8hort statements, noted by a judge on the
trial of & cause, of what transpires in the
course of such trial.

They usually contain a statement of the
tetimony of witnesses, of documents of-
fered or admitted in evidence, of offers of

ncee, and whether it has been received
or rejected, and the like matters.

In general, judge’s notes are not evidence
of what transpired at a former trial, nor
can they be read to prove what a deceased
witness swore to on such former trial ; for
they are no part of the record, and he is
not officially bound to make them. But in
¢ , when a new trial is ordered of an
1ssue sent out of chancery to a court of law,
and it is suggested that some of the wit-
nesses in the former trial are of an advanced
age, an order may be made that, in the
event of death or inability to attend, their
testimony may be read from the judge’s
notes ; 1 Greenl. Ev. § 166.

JUDGMENT. In Practice. Thecon-
clusion of law upon factg found. or admitted
by the parties, or upon their default in the
course of the suit. Tidd, Pr. 930; 32 Md.
147; 143 1Il. 587. It may be on the main
question, or on all of the questions, if there
are several ; 49 Ohio St. 364

decision or sentence of the law, given

by the court of justice or other compe-
tent tribunal, as the result of proceedings
instituted therein for the redress of an in-
ry. 3 Bla. Com. 395; 12 Minn. 487. It

aid to be the end of the law ; 51 Pa. 873.

It affects only ies and privies ; 40 Minn.
%1; 83 Ala. 171; 97 N. C. 112: 17 Or. 42;
13%12. 8. 136,

language of judgments, therefore, is
not that “ it is d " or ** resolved.” by k
thecourt ; but * it is considered ” (consider-

alum est per curiam) that the plaintiff re-
cover his debt, damages, or ion, as
case may require, or that the defendant

do go without day. This implies that the
nt is not so much the deocision of

oourt, as the sentence of the law pro-

nounced and decreed by the oourt, after
due deliberation and inquiry.

Litigious contests present to the courts
facts to appreciate, agreemeuts o be con-
strued, and points of law to be resolved.
The judgment is the result of the full ex-
amination of all these.

DEFINITIONS. The various forms of judg-
ment are desxgnnted by the fol]owing
terms :

Judgment of assets in futuro, is one
against an executor or heir, who holds at
the time no property on which it can oper-
ate. See QUANDO ACCIDERINT.

Judgment of cassetur breve or billa (that
the writ or bill be quashed) is a judgment
rendered in favor of a party pleadmgP;n

2]

abatement to a writ or action. Steph.
Andr.’s ed. § 97.
Judgment by confession is a judgment en-

tered for the plaintiff in case the defendant,
instead of entering a plea, confesses the ac-
tion, or at any time before trial confesses
the action and withdraws his plea and
other allegations.

Contradictory judgment is a judgment
which has been given after the parties have
been heard ; either in support of their claims
or in their defence. 11 La. 868. It is used
in Louisiana to distinguish such judgments
from those rendered by default.

Judgment de melioribus damnis is a
judgment entered at the election of the

laintiff for the highest amount where
gamages have been differently
against several defendants. See DE MELI-
ORIBUS DAMNIS.

Judgment by default is a judgment ren-
dered in consequence of the non-appearance
of the defendant. The term is also applied
to judgments entered under statutes or
rules of court, for want of affidavit of de-
fence, plea, answer, and the like, or for
failure to take some required step in the
cause.

J t in error is a judgment ren-
dered by a court of error on a record sent
up from an inferior court.

Final j t is one which puts an end
to a suit. '

As to judgment in rem, inter partes, or in
personam, see those titles.

Interlocutory judgment is one given in
the progress of a cause upon some plea, pro-

ing, or default which is only interme-
diate and does not finally determine or com-
plete the suit. 8 Bla. Com, 396.

Judgment on the merits is one rendered
after argument and investigation, and
when it i8 determined which isin the
right, as distinguished from a judgment
rendered upon some preliminary or merely
teﬁcgllnical point, or by default, and without

Judgment of nil capiat per breve or per
billam is u judgment in favor of the de-
fendant upon an issue raised upon a declar-
ation or peremptory slea.

Judgment by nil dicit is one rendered
against a defendant for want of a plea.

Judgment of nolle e is a judgment
entered against the pia.in&lg where after ap-

»
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pearance and before judgment he says * he
will not further roaeasute his suit.” Steph.
PlL., Andr. ed. § 97.

. Judgment of non obstante veredicto is a
judgment rendered in favor of one party
without regard to the verdict obtained by
the other party.

Judgment of non pros. (non prosequitur)
is one given against the plaintiff for a neg-
lect to take any of those steps which it is
incumbent on him to take in due time. See

NoN Pros.

- Judgment of non suif, a judgment ren-
dered against the plaintiff when he, on
trial by Jjury, on being called or demanded,
at the instance of the defendant, to be pres-
ent while the jury give their verdict, fails
to make an ap nce. See NON-SUIT.

Judgment by non sum informatus is one
which is rendered when, instead of entering
a plea, the defendant's attorney says he is
not informed of any answer to be given to
the action. Steph. Pl., Andr. ed. §97.

Judgment nunc pro tunc, is one entered
on a day subse%l;gnt to the time at which
it should have been entered, as of the lat-
ter date. See NUNC PrRO TUNC.

Judgment ‘gro retorno habendo is a judg-
ment that the party have a return of the

goods

Judgment quando acciderint, is such a
U ent against an executor or heir as

inds only future assets. See QUANDO AC-
& Fudgment quod tet is a_judgment

com; isa ju en
in an action of acoounztf:ender thL.t tﬂ: de-
fendant do account.

Judgment quod partitio fiat is the inter-
locutory judgment in a writ of partition
th.‘}t lﬁ? nq:c;dmadg.t“ replacitent i

pa is a
judgment for repleader. See REPLEADER.

Judgment quod recuperet is a judgment
in favor of the plaintiff (that he do recover)
rendered when he has prevailed upon an
issue in fact or an issue in law other than
one arisin, (61’17 a dilatory plea. Steph. Pl.,

Andr. ed. .

Judgment of ¢ ouster is & judg-
ment given against the defendant after he
has failed to establish a dilatory plea upon
which an issue in law has been raised.

Judgment of retraxit is one given against
the plaintiff where, after appearance and
before judgment, the plaintiff enters upon
the record that he‘ withdraws his suit.”

See these several titles where they are
8e tely treated.

CATION. Judgments in civil
causes, considered with respect to the
method of obtaining them, may be thus
oclassified.

1. When the result is obtained by the
trial of an issue of fact. In this case the
trial may involve questions both of law and
fact, but the law is applied incidentally to
the trial of the disputed facts, as in the ad-
mission or rejection of evidence, the con-
duct of the trial, and the instruction of the
jury or, it may be, in the determination of
the question whether the evidence is suffi-
cient either in quality or quantity to be

submitted to the jury. In these cases the
law is admitted or applied to facts found
by a jury or the court.

Ju nts upon facts found are the fol-

lowing:
(1) Judgment of nul tiel record(qg. v.)
occurs when some pleading denies the
existence of a record, and issue is joined
thereon ; the record being produced is com-
pared by the court with the statement in
the pleading which alleges it ; and if they
correspond, the party asserting its exist-
ence obtains judgment ; if they do not cor-
respond, the other party obtains judgment
o ’a%“’.r"'a"' apon verdict (g. v.) is th

(2) Judgment upon ict (g. v.) is the
most usual of the judgments upon facts
found, and is for the party obtaining the
verdict.

(8) Judgment non obstante veredicto is a
judgment rendered in favor of the plaintiff
notwithstanding the verdict for the defend-
ant: this judgment is given upon motion
(which can only be ma%e by the plaintiff)
when, upon an examination of the whole
proceedings, it appears to the court that
the defendant has shown himself to be in
the wrong, and that the issue, though de-
cided in his favor by the jury, is on a point
which does not at all better his case;
Smith, Act. 161. This is sometimes called
a judgment upon confession, because it oc-
curs after a pleading by defendant in con-
fession and avoidance and issue joined
thereon, and verdict found for defendant,
and then it ap| that the pleading was
bad in law and might have been demurred
to on that ground. The plea being sub-
stantially bad in law, of course the verdict
which merely shows it to be true in point
of fact, cannot avail to entitle the defendant
to judgment; while, on the other hand,
the ]lalea being in confession and avoidance
involves a confession of the plaintiff'’s de-
claration, and shows that he was entitled
to maintain his action. Sometimes it may
be expedient for the plaintiff to move for
judgment non obstante "veredicto, even
though the verdict be in his favor; for, in
a case like that described above, if he takes
judﬁ'ment as upon the verdict it seems that
such judgment would be erroneous, and
that the only safe course is to take it as
upon confession; Cro. Eliz. 778; 2 Rolle,
Abr. 99; 1 Bingh. N, . 787. See, also, Cro.
Eliz. 214; 6 Mod. 10; 8 Taunt. 418; Ras-
tell, Ent. 622 ; 1 Wend. 807; 5 id. 518; 6
Cow. 225. See NON OBSTANTE VEREDICTO.

(4) A judgment of der is given
when issue is joined on an immaterial point,
or one on which the court cannot give a
judgment which will determine the right.

n the award of a repleader; the parties
must recommence their pleadings at the
point where the immaterial issue origin-
ated. See REPLEADER. This judgment is

interlocutory, partes replacitent. See
Bacon, Abr. M, 4 (M): 8 Hayw. 159.
3. When the facts are admittedy by the

parties, leaving only issuesof law to be de-
ed, which are as follows :
(1) Judgment upon & demurrer against
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the party demurring concludes him, be-
cause by demurring, a party admits the
facts alk:fed in the pleadings of his adver-
sary, and relies on their insufficiency in
law. See DEMURRER.

(2) It sometimes happens that though the
adverse parties are agreed as to the facts,
and only differ as to the law arising out of
them, still these facts do not so clearly ap-
pear on the pleadings as to enable them to
obtain the opinion of the court by way of
demurrer ; for on demurrer the court can
look at nothing whatever exoept the plead-
i In such circumstances the statute
3 & 4 Will. IV. c. 43, § 235, which has been
imitated in most of the states, allows them
after issue joined, and on obtaining the
consent of a single judge, to state the facts
in a tal case for the opinion of the
oourt, and agree that a judgment shall be
entered for the plaintiff or defendant by
confession or sequi immediately
aflter the decision of the case; and judg-
ment is entered accordingly, called judg-
ment on & case stated.

(3) Sometimes at the trial the parties
find that they agree on the facts, and the
only question is one of law. In such case
a verdict pro forma is taken, which is a
species of admisgion by the parties, and is
general, where the jury find for the plain-
tiff generally, but subject to the opinion of
the court on a special case, or special
where they state the facts as they find
them, concluding that the opinion of the
oourt shall decgfe in whose favor the ver-
dict shall be, and that they assess the dam-
ages accordingly. The judgments in these

cases are called respectively, judgment on
a general verdict subject o a special case,
and judgment on a ial verdict. See

Case STaTED ; POINT RESERVED ; VERDICT.
3. Besides these, a judgment may be
based upon the admissions or confessions
of one only of the parties.
(@) Such judgments when for defendant
upon the admissions of the plaintiff are :

(1) Judgment of nolle ui, where,
after ce and before ﬁnﬁ ment, the
plaintiff says he ‘* will not er prose-
cute his suit.”

(2) Judgment of refraxif is one where,
after ;Epeamnoe and before judgment, the
plaintiff enters upon the record that he
* withdraws his suit,” whereupon djudg-
ment is rendered against him, e differ-
ence between these is that a refraxit is a
bar to any future action for the same cause ;
while a nolle pm:a?m' is not, unless made
after j\ﬁment ; 7 Bingh. 716; 1 Wms,
Saund. , D,

(8) A plaintiff sometimes, when he finds
he has misconceived his action, obtains
leave from the court to discontinue, on
which there is a ju t against him and
be has to pay costs ; but he may commenoce
8 new action for the same cause.

(4) A stet processus is entered where it is
agresd by leave of the court that all further
Mgn shall be stayed: though in
orm a gudﬁent for the defendant, it is

discontinuance, in point of

fact for the benefit of the plaintiff, and en-
tered on his a;:&lication. as, for instance,
when the defendant has become insolvent,
it does not carry costs ; Smith, Act. 162.

(b) Ju ents for the plaintiff upon facts
admitted by the defendant are:

(1) Judgment by cognovit actionem, cog-
novit or confession, where, instead of en-
tering a plea, the defendant chooses to
acknowledge the rightfulness of the plain-
tiff’s action.

(2) Judgment by confession relicta veri-

tione, where, after pleading and before
trial, he both confesses the plaintiff’s cause
of action to be just and trueand withdraws
or abandons his plea or other allegations.
Upon this, judgment is entered against
him without proceeding to trial.

Analogous to this is the judgment con-
fessed by warrant of attorney: this is an
authority given by the debtor to an attor-
ney named by the creditor, empowering
him to confess judgment either by cognovt
actionem, nil dicit, or non sum informatus.
This differs from a cognovit in t an ac-
tion must be commenced before a cognovit
can be given; 8 Dowl. 278, per Parke, B. ;
but not before the execution of a warrant
of attorney. Judgments by nil dieit and
non sum informatus. though they are in
fact founded upon a tacit acknowledgment
on the part of the defendant that he no
defence to the plaintiff’s action, yet as they
are commonly reckoned among the judg-
ments by default, will be explained under
that head.

4. A judgment is rendered on the default
of a party, on two grounds: it is considered
that the failure of the party to proceed is
an admission that he, if plaintiff, has no
just cause of action, or, if defendant, has
no good defence ; and it is intended as a
penalty for his neglect ; for which reason
when such judgment is set aside or openeti
at the instance of the defaulting party, the
court generally require him to pay costs.

(a) Such judgments against the defend-
aml a.}e:i ‘t default “th

(1) Judgmen ‘aul! is against the
defendant when he failed to appear
after being served with the writ ; to plead,
after being ruled so to do, or, in Pe 1-
vania and some other states, to file an affi-
davit of defence within the prescribed time;
or, generally, to take any step in the cause
incumbent on him. The practice of per-
mitting judgment to be entered by de-
fault for want of a sufficient affidavit of
defence, when the cause of action is a rec-
ord, or is sworn to, has become practically
universal. Under it ocourts usually refuse
a judgment in cases in which motion on
the davits raises a doubtful question.
‘When such decisions can be reviewed, an
order refusin jgggment will rarely be re-
versed ; 163 Pa. 638.

(2) Judgment by non sum informatus is
a species of judgment by default, where,
instead of entering a plea, the defendant’s
attorney says he is ‘“ not informed " of any
answer to be given to the action.

(8) Judgment by nil dicit is rendered
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against the defendant where, after being
ruled to plead, he neglects to do so within
the time specified.

(b) Such judgments against the plaintiff

(1) Judgment of non pros. (from non pro-
sequitur) i:none given against the plaintiff
for a neglect to take any of those ste
which it is incumbent on him to take in
due time.

A i’:}dgment by default is just as conclu-
sive between the parties of whatever is es-
sential to support it as one rendered after
answer and contest ; 157 U. S, 688.

(2) Judgment of non suit (from non se-
quitur, or ne suit pas) is where the plain-
tiff, after giving in his evidence, finds that
it will not sustain his case, and therefore
voluntarily makes default by absenting
himself when he is called on to hear the
verdict. The court give judgment against
him for this default; but the proceeding
is really for his benefit, because after a
nonsuit he can institute another action for
the same cause, which is not the case—ex-
cept in ejectment, in some states—after a
verdict and judgment against him.

Judgments are further classified with
reference to the stage of the cause at the
time they are rendered.

1. Interlocutory judgments are such as
are given in the middle of a cause ugon
some plea, proceeding, or default which is
only intermediate, and does not finally de-
termine or complete the suit. Any judg-
ment leaving something to be done by the
court, before the rights of the parties are
determined, and not putting an end to the
action in which it is entered, is interlocu-
tory ; Freem. Judg. §12; 8 Bla. Com. 396.
A judgment which is not final is called
* interlocutory ” ; that is, an interlocutory
judgment is one which determines some
preliminary or subordinate point or plea,
or settles some step, question, or default
arising in the progress of the cause, but
does not adjudicate the ultimate rights of
the parties, or finally put the case out of
court. Thus, a jud%ment or order passed
upon any provisional or accessory claim or
contention is, in general, merely interloc-
utory, although it may finally di e of
that particular matter ; 1 Black, Ju . 21,

Such isa judgment for the plaintiff upon
a plea in abatement, which merely decides
that the cause must proceed and the defend-
ant put in a better plea. But, in the or-
dinary sense, interlocutory jud%ments are
those incomplete judgments whereby the
right of the plaintiff is indeed established,
but the quantum of dam: sustained by
him is not ascertained. This can only be
the case where the plaintiff recovers; for
judgment for the defendant is always com-

lete as well as final. The interlocutory
judgments of most common occurrence
are where a demurrer has been deter-
mined for the plaintiff, or the defendant
has made default, or has by cognovit ac-
tionem acknowledged the plaintiff’s de-
mand to be just. Afterinterlocutory ju(:ﬁ-
ment in such case, the plaintiff must ordi-

narily take out a writ of inquiry. which is
addressed to the sheriff, commanding him
to summon a jury and assess the
and upon the return of the writ of inquiry
final judgment may be entered for the
amount ascertained by the jury. It isnot
always necessary to have a writ of inquiry
upon interlocutory judgment; for it is said
that * this is a mere inquest of office to in-
form the conscience of the court, who, if
they please, may themselves assess the
damages ; ” 8 Wils, 62, per Wilmot, C. J. ;
and accordingly, if the damages are matter
of mere computation, as, for instance, in- .
terest upon a bill of exchange or promissory
note, it is usual for the court to refer it to
the master or prothonotary. to ascertain
what is due for principal, interest, and
costs, whose report supersedes the necessity
of a writ of inquiry ; 4 Term 275 ; 1 H. Bla.
541; 4 Price 184. But in actions where a
(sipeciﬁc thing is sued for, as in actions of
ebt for a sum certain, the judgment upon
demurrer, default, or confession is not in-
terlocutory, but is absolutely complete and
final in the first instance.

2. Final judgments are such as at once
put an end to the action by determining
the right and fixing the amount in dispute.
Such are a judgment for defendant at an
stage of the suit, a judgment for plainti
after verdict, a judgment for a specific
amount confessed upon warrant of attor-
ney, and a judgment signed upon the re-
turn of a writ of inquirg, or upon the as-
sessment of dama, y the master or
prothonotary. Judgment for plaintiff is
final also in an action brought for a specific
sum, as debt for a sum certain, although
entered upon a demurrer or default, be-
cause here, the amount being ascertained
at the outset, the only question at issue is
that respecting the right, and when that is
determined nothing remains to be done.
The question what is a final judgment be-
comes material in many cases where as to
such there is a right of review on error or
appeal, but not as to interlocutory judg-
ments, as under the constitution and laws
of the United States the final judgment of
a state court of last resort, in which there
is a federal question, may be reviewed by
the Supreme Court of the United States.
The term final judgment has been variously
defined. A judgment which puts an end
to the action by declaring that the plaintiff
bhas either entitled himself, or has not, to
recover the remedy he sues for. 8 Bla.
Com. 898. A judgment which determines
a particular cause and terminates all litiga-
tion on the same right. 1 Kent, Com. 816.
A judgment which cannot be appealed
from, but is perfectly conclusive as to the
matter adjudicated upon. 24 Pick. 800; 2
Pet. 204 ; 6 How. 201, 209. A judgment is
final which comﬁletely settles the rights of
the parties. 86 Ky. 381.

hen by any direction of a supreme
court of a state, an entire cause is deter-
mined, the decision, when reduced to form
and entered in the records of the court,
constitutes a final judgment, whatever may
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be its technical designation, and is subject
to review in the supreme court of the Unit-
od States ; 93 U. S. 108 ; but when the state
oourt remands a cause for further proceed-
i in the lower court it is not a final
i nt; 81 U.S. 1: 124 id. 320; 130 id.
167; 144 id. 197 ; 148 id. 354.
Ia: When an issue in fact, 011' an is?lue in
arising on a peremptory plea, is deter-
mined for the plaintig, the g‘udgment is
“t-;llbthtdhe ]:ll:lgnnt:ﬂ do recover,” etc.. Whi(ixh
is a ent quod recuperet ; Steph.
PL 128; domgrn, Dl\%f Abatement (I 14,1
15); 8 Archb. Pr.38. hen the issue in law
arises on 8 dilatory plea, and is determined
for the plaintiff, the judgment is only that
the defendant *‘do answer over,” called a
judgment of respondeat ouster. In an ac-
tion of account, judgment for the plaintiff
is that the defendant ‘* do acoount,” quod
computet. Of these, the last two, quod
computet and quod res t ouster, are
interlocutory only; the first, quod recuperet,
is either final or interlocutory, according
a8 the quantum of damages is or is not as-
certained at the rendition of the judgment.
47 ent in error is either in affirm-
ance of the former judgment; in recall of
it for error in fact; in reversal of it for
error in law ; that the plaintiff be barred
of his writ of error, where a plea of release
of errors or of the statute of limitations is
found for the defendant ; or that there be
8 venire facias de novo, which is an award
of a new trial; Smith, Act. 198. A venire
facias de novo will always be awarded
when the plaintiff’s declaration contains a
cause of action, and judgment in his
vor is reversed by the court of error; 24
Pa. £70. Frequently, however, when judg-
ment is reversed, the court of error not
merely overturns the decision of the court
below, but will give such a judgment as
the court below ought to have given ; Smith,
Act. 198.

. NaTURE OF THE OBLIGATION. The ques-
tion whether a judgment is a contract i1s an
old one very much discussed, and in some
cases it was held to be such, chiefly upon
the authority of Blackstone, who rested his
opinion as to the propriety of this classifi-
cation upon the doctrine of the social com-

e relations of a judgment to the
wdea of a contract or a quasi-contract have
of late received much attention, in con-
nection with the more careful investigation
and accurate understanding of that class
of obligations known as quasi-contracts.
Blackstone said, ¢ n showing the judg-
meat, once obtained, still in full force and
yet unsatisfied, the law immediately implies
that, eI;y the original contract of society,
t.he& endant hath contracted a debt, and
is bound to pay it;” 8 Bla. Com. 160. Of
M it has been said, *‘ This is

y a very remarkable statement, and
involves large assumptions in to‘an
original ocontract of society’ and its sup-

m binding force upon a ju ent

of the nineteenth century ;” Howe,

Stud, Civ. L. 188. This early theory of an

“original contract of society” has been

long since abandoned, and after the time of
Blackstone’s Commentaries Lord Manstfield,
in a carefully considered case, said,‘-A
judgment is no contract, nor can it be con-
sidered in the light of a contract, as judi-
cium redditur in invitum;” 8 Burr. 1545.
The same view of the question was taken
by the United States supreme court, which
held that a judgment was not a *‘ contract
within the meaning of the constitutionat
prohibition against impairing the obliga-
tion of a contract;” 118 U.S. 452. That
court has, in two other important cases,
discussed the question of the nature of a
ju ent and the obligation which is cre-
al by it, and in both cases it strongly
dissents from the view of Blackstone and
the earlier text-writers. In Louisiana v.
Mayor, 108 U. S. 285, 288, the court said:
“A judgment for dau:ﬁes, estimated in
money, is sometimes ed, by text-writ-
ers,.a specialty or contract of record, be-
cause it establishes a legal obligation to
pay the amount recovered, and, by a fic-
tion of law, a promise to pay is implied
where such legal obligation exists. It is
on this principle that an action ex con-
tractu will lie upon a judgment. But this
fletion cannot convert a transaction, want-
ing the assent of the ies, into one
which necessarily impliesit. Judgments for
torts are usually the result of violent con-
tests, and, as observed by the court below,
are imposed on the los::lﬁparty, by a higher
authority, against his will and protest. The
prohibition of the federal constitution was
intended to secure the observanoe of good
faith, in the stipulation of parties, against
state action. here a transaction is not
based upon any assent of parties, it cannot
be said that any faith is pledged with re-
spect to it, and no case arises for the oper-
ation of the prohibition.” In this case it
was held that the conversion of a statutory
right to demand compensation for

caused by a mobinto a judgment does not
make it a contract within the constitu-
tional prohibition against imnpairing the
obligation of a contract. In the more re-
cent case of Hilton v. Guyot, 159 U. S. 113,
in referring to the doctrine of Blackstone,
with reference to a foreign judgment, the
court held that the idea that such judg-
ment imposed or created an obligation or
duty was a remnant of an ancient fio-
tion, and ¢ while the theory in question
would serve to explain rules of pleading
which originated while the fiction was be-
lieved in, 1t is hardly a sufficient guide at
the present day in dealing with questions
of international law ; and it might be safer
to adopt the maxim applied to forei
judgments by Chief Justice Weston, speak-
ing for the supreme judicial . court of
Maine, judicium redditusr in invitum, or as
given by Lord Coke, in preesumptione leg:.

Judicium redditur in invitum ; 15 Me. 167 ;

Co. Lit. 248b.” In New York it is heid
that & judgment is in no sense a contract
or agreement; 1 Cow. 316; even a g‘udg-
ment founded upon a contract; 50 N, Y.
178 ; and the same doctrine is asserted with
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'mtﬁggrinalatercase;%id.m;this
18 also the prevailing dootrine in other
states ; 35 . 1565 88 Ala. N. 8. 708 ; 56 #d.
56; 18 Me. 168; 87 N. C. 404; 15 Ohio St.
364; 2 S.C. N.8. 226; 8 G. Greene 489;
(and see 80 Ia. 288); 17 Ill. 572 ; some cases
are cited conira: 8 Gray 411; 19 Vt. 43; 4
Keyes 885; 8. c. 4 Abb. N. Y. App. Cas.

382. The last case alone was relied on as
the authority for the %ro ition that a
judgment is & contract by lan, J., dis-

senting, in Louisiana v. Mayor, supra, but
the case so relied upon is in a collection
omitted from the regular reports and is in
direct contradiction to cases cited supra,
in which the opposing doctrine is emphati-
cally stated by the same court, one decided
four and the other sixteen years later. See
also 9 Kan. 658. The most recent text
books concur in supporting the statement
already made as to the weight of authority.
In one a judgment is said to be not under
any circumstances a contract (1 Black,
Judgt. § 10), and in another it is said that
though a judgment is not a contract, it
may be treated in some cases as a contract
or as included in that term in certain stat-
utes; 1Freem. Judgt. §4. Cases in which
the cont has been held will usually
be found within this classification. See
CONTRACT.

The civil law conception of the judgment
is said to be correoth represented by the
Louisiana case of Gustine v. Bank, 10 Rob.
La. 412, in which it was held that *‘a judg-
ment does not create, add to, nor detract
from, the indebtedness of a party ; it only
declares it to exist, fixes its amount, and
secures to the suitor the means of enforc-
ing payment, and it is therefore necessary
to look to the obligation upon which the
judgment is based and ascertain whether
1t has arisen from contract or t-con-
tract, from a delict or quasi-delict,or merely
from the operation of law; the obligation
is simply enforced and increased or dimin-
ished by the decree of the court. It is
declared to exist; it is interpreted; it is
applied ; it is put in the way of enforce-
ment by the judicial power of the state;”
Howe, Stud. Civ. L. 190.

In an interesting criticism upon the ter-
minology adopted by Prof. Keener, in his
work on gquasi-contracts, a writer in the
Harvard Law Review objects very seriously
to the use of the term quasi-contract as an
expression of the obligation of a judgment,
which he says is * founded upon the man-
date of the court, and depends for its va-
lidity upon the right of a court to ad,l di-
cate between contending parties;” 10
Harv. L. Rev. 218.

ReQUISITES AND VALIDITY. To be valid,
& judicial judgment must be given by a
competent judge or court, at a time and
place appointed by law, and in the form it

uires. A judgment would be null if the
judge had not jurisdiction of the matter,
or, having such jurisdiction, he exercised
it when there was no court held, or out of
his district, or if he rendered a judgment
before the cause was prepared for a hearing.

‘¢ The fact that one judge presided when
the cause was heard and another when judg-
ment was rendered, does not invalidate the
ju ent ; ” 66 N. W. Rep. (Ia.) 880.

The judgment must confine itself to the
question raised before the court, and can-
not extend beyond it. For example, where
the plaintiff sues for an injury committed
on his lands by animals owned and kept
carelessly by defendant, the judgment may
be for damages, but it cannot command the
defendant for the future to keep his cattle
out of the plaintifi’'s land. That would be
to usurp the power of the legislature. A
judgment declares the rights which belong
to the citizen, the law alone rules future
actions. The law commands all men, it is
the same for all because it is general ; judf—
ments are particular decisions, which apply
only to particular persons, and bind no
others ; they vary like the circumstances on
which they are founded.

‘“ The validity of a judgment is to be de-
termined by the laws in force when it is
rendered, and is not affected by subsequent
changes therein ;” 24 S. E. Rep. (Va.) 2069.
‘¢ A judgment is not void merely because it
is not cﬂlt]ed ;" 66 N. W. Rep. (Ia.) 380.
Courts should not render judgments which
cannot be enforced by any process known
to the law; 74 Cal. 480. *‘In an action at
law the court cannot render a conditional
judﬁment; » 2 Mo. App. 1191,

The jurisdiction of a foreign court over
the l11)erson or the subject-matter embraced
in the judgment or decree of such court is
always open to inquiry, and in this respect
a court of another state is to be regarded
as a foreign court; 137 U. S. 287; and &
judgment in a state court having jurisdic-
tion of the subject-matter and the parties,
is binding nﬁon the parties thereto in a
suit in another state between the same
parties, where the subject-matter and the
18sues are the same as in the former suit ;
147 U. 8. 87.

OPERATION AND EFFECTS. The judgment
of a court of general jurisdiction is pre-
sumed to have been rendered in the due
exercise of that jurisdiction over person
and subject-matter, unless the contrary be
shown ; 60 I1l. App. 809 ; and after twenty
years the presumption of due notice to
;lée parties becomes conclusive; 161 Il
Final judgments are commonly said to
conclude the parties; and this is true in
general, but does not apply to judgments

or defendant on non suif, as in case of non
suit, by nolle prosequi, and the like. which
are final judgments in one sense, because
they gut an end to all proceedings in the .
suit, but which nevertheless do not debar
the plaintiff from instituting another suit
for the same cause. With this qualification,
the rule as to the effect of a judgment is as
follows : The judgment of a court of con-
current jurisdiction directly upon the point
is, as a plea, a bar, or, as evidence, con-
clusive, between the same parties upon the
same matter directly in questionin another
oourt. The judgment of a court of exclu-
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sive jurisdiction directly upon the Point is
in like manner conclusive upon the same
matter, between the same parties, coming
incidentally in question in another court
for a different purpose. But neither the
judgment of a oconcurrent nor exclusive
Junsdiction i8 evidence of any matter
which came collaterally in question, though
within their jurisdiction, norof any matter
incidentally cognizable, nor of any matter
to beinferred by argument from the judg-

; 2 Smith, L. C. 424;
Harr. Cont. 285. See, also, 2 Gall. 229; 4
Watta 183. The rule above given relates
to the effect of a judgment upon proceed-
ings in another court; if the courtis the
same, of course the rule holds a fortiori.
Moreover, all persons who are represented
by the parties, and claim under them or in
Brivity with them, are equally concluded

y the prooeet{.i(x’lgs. All privies whatever
in estate, in blood, or in law, are, therefore,
sstopped from litigating that which is con-
clusive ufou him with whom they are in
privity ; 1 Greenl. Ev. §§ 523, 536. A de-
cres or judgment on a matter outside of
issne raised by the pleading is a nullity ;
.J. Eq. 77; and so is the judgment of
Uoo;rt which is without jurisdiction ; 124
. A farther rule as to the conclusiveness of
judgments is sometimes stated thus:
Judgment of a court of competent jurisdic-
tion cannot be impeached or set aside in
any oollateral p except on the
Eround of fraud.” See, generally, 1 Greenl.

v.pt. 3,ch. 5; 84 E& 14 ; 85 Tenn. 171 ;
24 Neb. 480 ; 97 Mo. ; 130 U. S. 565 ; 161
Pa 435. A ggtdgment of a court having
jurisdiction both of the subject-matter and
the parties, however erroneous it may be,
is a valid, binding, and conclusive judg-
ment, as to the matter in controversy, upon
the parties thereto and those claiming under
them ; 83 Ga. 168 ; 86 Ky. 614 ; 118Ind. 845 ;
83Va 120; 20 W. Va. 794 ; 180 U. 8. 565 ;
144 id. 610; 146 id. 279; 152 id. 327.

This does not prevent a judgment from
being attacked irectlg by writ of error or
other proceeding in the nature of an ap-
peal; and its validity may be impeached
I other direct proceedings, as by motion
to open or set it aside, and in contests be-
tween creditors in regard to the validity of
their respective judgments; in this latter
class of cases the court will sometimes
award s feigned issue to try questions of
fact affecting the validity of the judg-
ment.

If the record of a judgment show that it
was rendered without service of process or

void in any other state; 97 Mass. 588 ; 46
N.Y.30; 8. c. 7 Am. Rep. 209; 48 Ga. 50;
15 Am. Rep. 660. But this fact cannot
shown in contradiction of the recitals of
record ; Rorer, Int. 8t. L. 128; 17 Vt.
; 2 McLean 511 ; 65 Pa. 106 ; conira, 46
N.Y.80; 24 Tex. 551 ; 18 Wall. 457. See

Cooley, Const. Lim., 2d ed. 27. Nor will it
be presumed to be void because of the ab-
sence of the return of servioe on the sum-
mons ; 82 Va. 680. A judgment is not less
conclusive because rendered by default ;
122 U. 8. 806 ; but a default judgment is
void unless service has been had accordin
to law ; 7 Mont. 100,288 ; 17 Or. 204 ; 31 W.
Va. 864 ; and a money judgment against &
non-resident defendant who isnot person-
ally served within the jurisdiction, and who
does not voluntarily appear, is void ; 78 Tex.
547 ; 70 id. 588; 147 Mass. 536. In the
leading case of Pennoyer v. Neff. it was
held that a personal judgment is without
any validity, if it be rendered by a state
court in an action upon a money de-
mand against a non-resident of the state,
who was served by a publication of sum-
mons,but upon whom no personal service of
rdooesﬂ, within the st:a,t;et e w;s ma.d«:-t and who

id not a r ; no title to property passes
by a sale%p;ger an execution I{m(:;ued upon
such a judgment; 95 U. 8. 714,

Matters of defence arising since the judg-
ment may be taken advantage of by a writ
of audita querela, or, which is more usual,
the court may afford summary relief on
motion.

Although a judgment is vitiated by fraud
it is not thereby rendered absolutely void ;
it is valid as between the parties to the
fraud, and can be avoided only by a person
injured by it ; 1 Morr. (Ia.) 467 ; as where
one holding a judgment against a railroad
brought a suit to have another judgment,
and a lease of theroad tosecure it, declared
void for fraud, and obtained a decree ac-
cordingly, it was held, that the decree did
not affect the validity of the judgment and
the lease as between the parties thereto; 8
Wall. 704.

All the judgments, decrees, or other or-
ders of courts, however conclusive in their
character, are under the control of the
court which pronounced them during the
term at which they are rendered or entered
of record, and mag then be set aside, va-
cated, or modified by the court: 24 Neb. 808;
140 U. 8. 25; but after the term hasended,
unless proceedings to correct the errors al-
leged have been taken before its close, they
can only be corrected by writ of error or
appeal, as may be allowed in a court which
by law can reverse the decision ; 14 Cent.
L. J. 250; 102 U. S. 107; 9 Wall. 108. To
this rule there is an exception founded on
the common-law writ of coram nobis,
which brought before the court where the
error was committed certain mistakes of
fact not put in issue or passed upon by the
court, such as the death of one of the par-
ties when the judgment was rendered,
coverture if a female party, infancy and
failure to appoint a guardian, error in the
process, or mistake of the clerk. But if
the error was in the judgment itself, the
writ did not lie,. 'What was formerly done
by this writ is now attained by motion and

davits when necessary; 14 Cent. L. J.
258; 7 Pet. 147. See 128 Ill. 595; 86 Ky.
128. A judge has the power to amend a
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record at any time, 80 as to make it speak
the truth ; 100 N. C. 297 ; 84 Ala. 886. !
A joint judgment which is void as to one |

available in the suit on the debt by reason
of a claim againstan assignor of said debt
was no longer available after judgment ; 88

of the parties is void as to all ; 6 Mackey , Ind. 429.

548. A judgment against several persons, |
one of whom dies before its rendition, is
voidable as to all; 129 Ill. 241. See REs
JUDICATA.

MERGER. The question how far the cause
of action is merged in a judgment some-
times becomes very material, as affecting

~the right to sue on the former in another
B m;isdxction. The ﬁeneral prinoiple has
n thus stated wit res;;?ct to the oper-
ation of the judgment with both parties to
it. ‘ The judgment of a court of com
tent jurisdiction discharges the obligation
which the action is brought to enforce.
The judgment may operate either to merge
the original obligation, in so far as judg-
ment is rendered for the plaintiff ; or to
estop the plaintiff from su uently sét-
ting up his original claim, in so far as Eudg-
ment is rendered for the defendant.” .
Cont. 295.

The effect of the merger of the cause of
action is often very serious; one having a
right of action against two or more per-
sons may, by recovering judgment against
one of them, lose his remedy against the
others. As where the plaintiff, in an ac-
tionupona J'oint contract obligation elected
to enter judgment against one defendant,
in default of plea or answer, the judgment
was held a bar to a subsequent action
against the other, the debt being merged
in the judgment; 67 N. W. Rep. (Minn.)
(11015; Hun 44; lm,t:i the cause of86 agtivovn

oes not merge in a void judgment; . W.
Re&_ (Tenn.) 878.
here the cause of action has arisen in
a foreign country, the plaintiff has the op-
tion to sue on a judgment obtained there,
or ignoring the judgment. to proceed upon
the original cause of action, in both cases
subject to certain exceptions, as where the
judgment is to enforce a penalty or for a
tort on which there is no action here ; 2
Curt. C. C. 559. This choice of remedy
does not exist in the case of judgments in
sister states ; a cause of action in such case
is merged and the remedy is confined toan
action on the jud, nt ; Freeman, Judg-
ments § 241 ; 105 . 504; 81 N. J. L. 317;
16 Pa. 241 ; contra, 2 Gratt. 532. The rule
as stated is subject to the exception that
there is no merger of the cause of action
in the judgment unless the latter is general.
‘Where the judgment wasin a penal action,
the action was held not to abate on the
- death of a party, because the judgment
having been entered, the action thereafter
}llf;i the attributes of a contract ; 119 N. Y.

It has been held that in an action of tort,
the tort merges in the judgment, so as to
allow an attachment as on the contract ; 2
Ia. 585 ; although a tort cannot be set up |
as a counterclaim, the judgment upon it |
may, a8 constituting a contract ; 4 Keyes |
885 ; so it was held that a judgment so far l

extinguished the original debt that a set-off

Although a contract could have been at-
tacked as usurious, it was not so after judg-
ment, and a mort, given to secure the
latter could not be objected to on account
of the original usury : 12 Mass. 268,

The doctrine of the merger of the cause
of action is not carried to such extreme as
to defeat the equities or just rights of the
defendant or plaintiff. Thus it_has been
held with some frequency that Nt can be
shown against a judgment that the same
was obtained upon a debt which was prov-
able against defendant in proceedings in
insolvency, and being so provable was
barred by the discharge in insolvencgé and
as the discharge barred the debt, it barred
the judgment resting on the debt ; 8 N. Y.
216; 8 b. Ch. 360 ; 3 Barb. 429.

‘Where the defendant was sued in Massa-
chusetts, in debt on a judgment, he pleaded
a discharge under the New York insolvency
law, and it was held that the court would
look behind the judgment and see whether
under the facts giving rise to it, it was so
giscd ;:l 12 Pick.572; an(li, 01111 thg:th:g

and, & judgment apparently discharg

by insolvency proceedings, but found to be
based on notes executed before the passage
of the insolvent law was held not affected
by the latter and enforceable; 1 Cow. 816 ;
8 id. 147 ; so it was held that a judgment
does not prevent a creditor from taking an
attachment as a non-resident creditor ; 2
Md. 457.

In this case the princ‘i!ple is very well
stated thus : Though a judgment is to some
purposes a merger of the original contract,
and constitutes a new debt. yet when the
essential rights of the parties are influenced
by the nature of the original contract, the
court will look into the judgment for the
purpose of ascertaining what the original
contract was.

The principle of the cases last cited has
been frequently enunciated. In the case
in 3 N. Y. 216, Hurlbert. J., said, that “ a
Jjudgment, instead of being regarded strictly
as a new debt, is sometimes held to be
merely the old debt, in a new form, so asto
prevent a technical merger from working
injustice.” In the case in 12 Pick. 572,

haw, C. J., said: ¢ Although a judg-
ment, to some purposes, is considered as a
merger of the former, and a8 constituting
a new cause of action, yet when the essen-
tial rights of parties are influenced by the
nature of the original contract, the court
will look into the judgment for the pur-
pose of ascertaining what the nature of
such original cause of action was. Any
other decision would carry the technical
doctrine of merger to an inconvenient ex-
tent and cause it to work injustice.”

ForM. The form of the judgment varies
according to the nature of the action and
the circumstances, such as default, verdict,
etc., under which it is obtained. An-
ciently great particularity was required in
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the entries made ugon the judgment roll ;
but now, even in the English practice, the
drawing up the judgment roll is generally
, except in cases where it is ab-
solutely necessary, as where it is desirable
to give the proceedings in evidence on some
future occasion ; Smith, Act. 169. In this
country the roll is rarely if ever drawn up,
the simple entry on the trial list and docket,
“judgment for plaintiff,” or ‘ judgment
for defendant,” being all that is generally
oonsidered necessary; and though the
formal entries are in theory still required
to constitute a complete record, yet if such
record should sul uently be needed for
any purpose, it may be made up after any
length of time from the skeleton entries
wn the docket and trial list. See 11 Pa.
. When the record is thus drawn upin
full, the ancient formalities must be ob-
served, at least in a measure.

Jopoxexrs ow Verpicr. A judgmenton a
verdict virtually overrules all demurrers to
the declaration ; 87 W. Va. 845. The form
of such verdicts varies according to the
action and frequently also with the char-
acter in which a party sues or is sued.

. In account, judgment for the plaintiff is
interlocutory 1n the first instance, that the
defendant do account, computet ; 4
Wash. C. C. 84; 2 Watts 95; 1 Pa. 138,

. In assumpsit, judgment for the plaintiff
is that he recover the damages assessed by
the jury, and full costs of suit; 1 Chitty,
PL 100. Judgment for the defendant is
that he recover his costs. For the form,
see Tidd, Pr. Forms 165.

In case, trover, and frespass, the judg-
mens$ is the same in substance, and differs
but slightly in form from that of assumpsit ;
1 Chitty, PL 100, 147.

A judgment in trover passes title to the

in question ; 53 Mo. Agp. 6852 ; 16 So.
.(Ala.) 704 ; but only where the value
of the thing converted is included in the
judgment ; 5 H. & N, 288; and it is held
that an unsatisfied }{ndgment does no%yus
the property ; L. 8 C. P. 584; 8 Wall.
1, 16; 27 Pac. Rep. (N. M.) 327. Ina some-
what analogous case it was held that a
judgment for the value of horses lost to the
owner by negligence of the defendant, of
itself passes title to the horses to the de-
fendant becoming liable for their value;
T8 Tex. 208. But see 1 Rawle 121. Where
personal property had been sold and partly
paid for, title being retained by the vendor,
and he recovered in trover both the prop-
erty and instalments due, on ap it was
directed that the judgment be discharged
on peyment within a time limited of pur-
chase money, interest, and cost, otherwise
the ori 8?’utlgment below to stand of
full force; 87 Ga. 280.

In covenant, judgment for the plaintiff is
that he recover the amount of his damages
as found which he has sustained by reason
of the breach or breaches of the defendant’s
covenant, ether with costs of suit; 1
Chitty, P1. 116. Judgment for defendant is
for costs.

In deb, jndﬂmmt for the plaintiff is that
Vou. II.—8

he recover his debt, and in general nominal
for the detention thereof ; and in
cases under the 8th & 9th Will. IlL c. 11,
for successive breaches of a bond condi-
tioned for the performance of a covenant,
it is also awarded that he have execution
for such damages, and likewise full costs
of suit ; 1Chitty, Pl. 108. But in some penal
and other actions the plaintiff does not
always recover costs ; Esp. Pen. Act. 154
Hull, Costs 200 ; Bull. N. P, 888; 5 Johns.
251. Judgment for defendant is ﬁenerally
for costs ; but in certain penal actions
neither party can recover costs; 5 Johns.
251. See the form, Tidd, Pr. Forms 176.
In detinue, judgment for the plaintiff is
in the alternative that he recover the goods
or the value thereof if he cannot have the
goods themselves, with dam for the de-
tention, and costs ; 1 Chitty, PL. 121,122; 1
Dall. 458. See the form, Tidd, Pr. Forms

187.

If judgment in any of theabove ?ersona.l
actions 1s against the defendant in the char-
acter of executor, it confines the liability
of the defendant for the debt or damages
to the amount of assets of the testator im
his hands, but leaves him 1personally liable
for costs. See the form, Tidd, Pr. Forms
168. If the executor defendant has pleaded
plene administravit, judgment against him
confines his liability to such amount of the
assets as shall hereafter come to his hands.
See the form, Tidd, Pr. Forms 174. A
general judgment for costs against an ad-
milnistmtor plaintiff is against the estate
only.

A judgment against an executor or heir
where the plea is false, to the defendant's
own knowledge, may be a general judg-

ment as if the recovery was for his own
debt, but in other cases a judgment against
an executor is generally special, to be levied
of the s or land of his testator; 7
Taunt. : §id. 554.

A judgment on a covenant of a married
woman against her separate estate may be
entered as a personal judgment against
her; 208. E. Rep. (W. Va.) 917 ; such judg-
ment must be entered in a special form ;
14 Ch. D. 887 ; but the record need show no
8 ggu(i).l fact fixing her liability ; 2 Pa. Dist.

In dower, judgment for demandant is in-
terlocutory in the first instance with the
award of a writ of habere facias seisinam,
and inquiry of , on the return of
which final judgment is rendered for the
value of the land detained, as ascertained
by the jury, from the death of the husband
to the suing out of the inquisition, and costs
of suit. See the form, 8 Chitty. Pl. 583.

In ¢jectment, judgment for plaintiff ix
final in the first instance, that he recover
the term, together with the damages as-

by the jury, and the costs of suit.
with award of the writ of habere facias
ﬁm&mem, directing the sheriff to put

m in possession. 8ee the form, 8 Bla.
Com. App. xii.; Tidd, Pr. Forms 188. A
judgment in ejectment is conclusiveé as to
title between the parties thereto, unless the



JUDGMENT

84

JUDGMENT

;uxafud for the plaintiff less than the fee ;
8 143. A consent verdict in ejectment
is conclusive on the parties and their
privies; 78 Ga. 142.

In partition, judgment for plaintiff is
also interlocutory in the first instance;

god partitio with award of the writ
partitione facienda, on the return of
which final ju ent is rendered,—* there-

fore it is considered that the partition afore-
said be held firm and effectual forever,”
quod partitio facta firma et stabilis in per-

uam teneatur,; Co. Litt. 169. See the
orm, 2 Sell. Pr. 819, 2d ed. 222.
In replevin. If thereplevin is in the deti-

nuit, i. e. where the plaintiff declares that
the chattels ** were detained until replevied
by the sheriff,” judgment for plaintiff is
that he recover the damages assessed by the
jury for the taking and unjust detention,
or for the detention only where the takin,
was justifiable, and also his costs; 5 S.
R. 183 ; Hamm. N. P. 488. If the replevin
is in the detinet, i. e. where the plaintiff de-
clares that the chattels taken are ** yet de-
tained,” the jury in giving a verdict for
plaintiff find, in addition to the above, the
value of the chattels each separately ; for
the defendant will perhaps restoresome, in
which case the plaintiff is to recover the
value of the remainder ; Hamm. N. P. 489 ;
Fitzh. N. B. 159 b: 5 8. & R. 130.

If the replevin be abated, the judgment
is that the writ or plaint abate, and that
the defendant, having avowed, have a
return of the chattels.

If the plaintiff is nonsuited, the judgment
for defendant, at common law, is that the
chattels be restored to him, and that with-
out his first assigning the object of the
taking, because by abandoning his suit the
plaintiff admits that he had no right to dis-
possess the defendant by prosecuting the
replevin. The form of this judgment is
simply ‘“to have a return,” pro retorno
habendo, without adding the words *‘ to
hold irreplevisable; ” Hamm. N. P. 490.
For the form of judgments of nonsuif under
the statutes 21 Hen. VIII. c. 19, and 17 Car.
I c. 7, see Hamm. N. P. 490 ; 2 Chitty, Pl
161; 8 Wentw. Pl. 116: 5 S. & R. 132; 1
Saund. 195, n. 8; 2 id. 286, n. 5. In these
cases the defendant has the option of taking
his judgment pro retorno habendo at com-
mon law; 5 8. & R. 182; 1 Lev, 255; 8
Term 349.

When the avowant succeeds upon the
merits, the common-law judgment is that
he ‘* have return irreplevisable; ” for it is
apparent that he is by law entitled to keep
E)ssession of the s; 5 8. & R. 145;

amm. N, P. 498 ; 1 Chitty, Pl. 162. For
the form of judgment in such case under
ge&aatubes mentioned, see Hamm. N,

Avrrer VERrpICT, the general form of judg-
ment for plaintiff in actions on contracts
sounding in damages, and in actions
founded on tforts unaccompanied with
violence, is this : ¢ Therefore it is con-
sidered that thesaid A B dorecover against
the said C D his damages aforesaid, and

also — for his said costs and charges,
by the court now here adjudged of increase
to the said A B, with his assent; which
said damages, costs, and charges in the
wholeamountto —. And thesaidCDin
mercy, etc.” Indebt for asum certain, the
general form is ‘- —— that the said A B do
recover against the said C D his said debt,
and also —— for his damages which he has
sustaiped, as well on occasion of detaining
the said debt as for his costs and charges
by him about his suit in this behalf ex-
pended, by the court now here adjudged
to the said A B, and with his assent. And
the said C D in mercy, etc.” In actions
founded on tforfs accompanied with vio-
lence, the form of judgments for plaintiff
aint the said C D his damages aforesid,

inst the sai is oresaid,
:&"& also — for his said costs and charges
by the court now here adjudged of increase
tohtl}le saéd A B, and with l:lis oonsent ;
which said damages, costs, and charges in
the whole amount to —. And let the
said C D be taken, etc.”

Final judgment for the defendant is in
these words: ‘ Therefore it is considered
that the said A B take nothing by his writ
but that he be in mercy, etc. (or that he
and his pledges to prosecute be in mercy,
etc.), and that the said C D do go thereof
without day. etc. And it is further con-

sidered —.”" Then follows the award of
costs and of execution therefor. See Tidd,
Pr. Forms 189.

This is the general form of judgment for
defendant, whether it arise upon interloc-
utory proceedings or upon verdict, and
whatever be the form o
sometimes called judgment of nil capiat
pgr Qr9¢:7ve or per m ; Steph. Pl., Andr.
e .

The words ¢ and the said — in mercy,
etc., or, as expressed in Latin, quod sit in
misericordia pro falso clamore suo, were
formerly an operative part of the judg-
ment, it being an invariable rule of the
common law that the party who lost his
cause was punished by amercement for
having unjustly asserted or resisted the
claim. And on this account pledges of

rosecution were required of the plaintiff

fore the return of the original, who were
real and responsible persons and liable for
these amercements. But afterwards the
amercements ceased to be exacted,—per-
haps because the payment of costs took
their place,—and, this portion of the judg-
ment i.)eooming mere matter of form, the
gledges returned were the fictitious names’
ohn Doe and Richard Roe. Bacon, Abr.
Fines, etc. (C 1); 1Ld. Raym. 273.

The words ‘‘and let the said —- be
taken,” in Latin, capiatur pro fine, which
occur above in the form of judgment in
actions founded on torts accompanied with
violence, were operative at common law,
because formerly a defendant adjudged to
have committed a civil injury with actual
violence was obliged to pay a fine to the
king for the breach of the peace implied in
the act, and was liable to be arrested and

action. This is -
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imprisoned till the fine was paid. This
was abolished by stat. 5W. & M. c. 12; but
the form was still retained in enteru‘:g
judgment against defendant in su

actions. See Gould, PL §§ 38, 82 : Bacon,
Abr‘.‘g:a, éto. (C 1); 1 Ld. Raym. 278;

are called, mreouvely, '\idgments
of misericordia and o 7 r.J

o
Joveuzxrs Ivn Orazr Casgs: On a plea in
abatement, either may demur to the
pleading of his adversary or they may join
1ssue,

On demurrer, judgment for the plaintiff
that the def. t have another day to

in chief, or, as it is commonly ex-
he answer over; quod re-
ouster ; and judgment for defend-
ant is that the writ be quashed; quod
an?d,nrbﬂla or:rreue.hmngif issue be
joined, judgment for plaintiff is quod re-
ﬂpcr:tl,ld that he reocover his dtebt ori- dam-
ages, not respondeat ; judgment
for defendant is the same as in the case of
demaurrer, that the writ be quashed. But
the plaintiff may admit the validity of the
plea in abatement, and may himself pray
that his bill or writ may be quashed, quod
cassetur billa or breve, in order that he may
afterwards sue or exhibit a better one;
Steph. PL, Andr. ed. § 97 ;: Lawes, Civ. Pl
See the form, Tidd, Pr. Forms 195. Judg-
msnt on demurrer in other cases, when for
the plaintiff, is interlocutory in assumpsit
and actions sounding in damages, and re-
cites that the pleading to which exception
was taken by defendant a| rs sufficient
in law, and that the plaintitf ought, there-
fore, ;:inr;oovzr; but the amoufnt of dam-
ages unknown, a court of inquiry is
awarded to ascertain them. See th% form,
Tidd, Pr. Forms 181. In debt it is final
in the first instance. See the form, id.
f' 181. Judgment on demurrer when
or the defendant is always final in the
first instance, and is for costs only. See
the form, id. 195,

Judgment by default, whether by nil
dicit or mon sum informatus, is in these
words, in assumpsit or other actions for
damages, after stating the default :
**wherefore the said A B ought to recover
against the said C D his d on 0cca-
sion of the premises ; but because it is un-
known to the court, etc., now hear what
damages the said A B hath sustained by
means of the }hmmises, the sheriff is com-
manded, etc.” Then follows the award of
the writ of inquiry, on the return of which
final j t is signed. See the forms,

In debt for a sum

J
Tidd. Pr. Forms 165.
certain, as on a bond for the payment of a
sum of money, the judgment on default is
final in the instance, no writ of in-
?gry being necessary. See the form, id.

Plaintiff cannot take a default where
there is no declaration on fille; 55 Ill.
App. 830; and a default cannot be entered

defendant has interposed a plea in
bar; 14 8o. Rep. (Ala.) 680; but the mere
fling of an answer will not prevent a judg-

ment by default, th%re ‘;nfnst d:l:t)tl:)e a stgg-t
uent appearance by defen pro
mﬁghts ; 4 Tex. Civ. Agp. 490.

It 18 error to enter judgment by default
while a plea to part and a demurrer to the
rest of the declaration are on file; 50 Il
App. 181; but the rendition of a judgment
by default, where the petition states the
facts sufficient to maintain the cause of
action, i8 within the discretion of the trial
judge; 8 Ohio, Dec. 57; and so is_the
openmgof a judgment by default ; 89 Pac.
Rep. (Okl.) 281; 61 N. W, Rep. (Minn.)
824 ; 17 Misc. Rep. 889; where an answer
failed to reach the court in time through
the fault of the postmaster, it was held
that a default should be set aside; 55 Il

A{))p 668.

udgment by cognovit actionem is for
the amount admitted to be due, with costs,
as on a verdict. See the form, id. 176. In
Pennsylvania by statute, the plaintiff may
take judgment for an amount admitted to
be due and proceed to trial for the re-
mainder of his claim. .

Judgment of nmon pros. or non suit is
final, and is for defendant’s costs only,
which is also the case with judgmenton a
clzlsigwntinuance or nolle prosequi. See id.

ﬂél?ment By the stat. 40 5W g e
i . By the stat. . . C.
20, all final judgments are required to be
regularly docketed : that is, an abstract of
the judgment is to be entered in a book
called the judgment-docket; 3 Bla. Com.
898. And In these states the same regula-
tion prevails. See 37 Minn. 533. Besides
this, an index is required to be kept in
England of judgments confessed upon
warrant of attorney, and of certain other -
sorts of judgments; 3 Sharsw. Bla. Com.
898, n. In most of the states this index is
required to include all judgments. The
effect of docketing the judgment is to
notify all interested persons, including
purchasers or incumbrancers of land upon
which the judgment is a lien, and sul
quent judgment creditors, of the existence
and amount of the judgment. Freem.
Judg. § 343. Judgments only become liens
from the time they are rendered, or notice
thereof is filed in the register’s office of
the county where the property is situated ;
1383 U. 8. g&i In Pennsylvania, the judg-
ment index is for this purpose conclusive
evidence of the amount of a judgment in
favor of a purchaser of the land bound
thereby, but not against him : if the
amount indexed is less than the actual
amount, the purchaser is not bound to go
beyond the index ; but if the amount in-
dexed is too large, he may resort to the
judgment-docket to correct the mistake ; 1

a.408. A failure to index the abstract of
:Mindgment is fatal to the lien; 70 Tex.

, 468 ; 77 Ia. 881.

Now, in England, judgments, in order to
affect purchasers, mort, . and credit-
ors, must be registe: in the common
pleas, and renewed every five years. See$
& 8 Vict. c. 11, 8. 5.
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JUDGMENT IN REM

Of the time of entering the judgment.
After verdict a Bf'ef interval is allowed to
elapse before signing judgment, in order
to give the defeated party an opportunity
to apply for a new trial, or to move in
arrest of judgment, if he is so disposed.
This interval, in England, is four days;
Smith, Actions 160. In this country it is
generally short ; but, being regulated
either by statute or by rules of court, it of
course may vary in the different states,
and even in different courts of the same
state.

See ARREST OF JUDGMENT ; ASSUMPSIT ;
ATTACHMENT ; CONFLICT OF Laws; Cove-
NANT ; DEBT ; DETINUE ; EJECTMENT ; CASE;
DECREE ; FOREIGN JUDGMENT ; LIEN; RE-
PLEVIN ; TRESPASS; TROVER. See Free-
man ; Black, Judgments.

JUDGMENT BOOK. A book which
is required to be kept by a clerk among the
reoords of the court, for the entry of judg-
ments. Code N. Y. § 279.

JUDGMENT CREDITOR. See
CREDITOR, JUDGMENT. :

JUDGMENT DEBT. See DEBT.

JUDGMENT IN PERSONAM. See
JUDGMENT INTER PARTES; IN PERSONAM.

JUDGMENT IN REM. An adjudi-
cation pronounced upon the status of some
particular subject-matter by a tribunal hav-
ing competent authority for that purpose.
3 mal_& Sdas., 9th Am. ed. 2015,

An adjudication against some person or
thing, 01? upon the ziltus of some subject-
gm‘(’ﬁ;, which, wherever and wi{lexi)qvgr

inding upon any person, is equal ind-
ing upon all persons. 10 Mo. App. 78.

e universal effect of a judgment in rem
depends upon the principle that it is a sol-
emn declaration, pr ing from an ac-
credited quarter, concerning the status of
the thing adjudicated upon: which very
declaration operates accordingly upon the
status of the thing adjudicated upon, and
ipso facto, renders it such as it is thereet:f

eclared to be; 3 Sm. L. Cas., 9th Am. ed.
2015-16, 2082, 2048.

The most frequent cases of such judg-
ment are found in the courts exercising
jurisdiction of cases in admiralty. So also
a foreign court in a case of divorce which
is recognized as establishing the status of
a person is & judgment in rem.

n the leading case of Pennoyer v. NefT,
the United States supreme court said: ‘It
is true that, in a strict sense, a proceeding
in rem is one taken directly against prop-
erty, and has for its object the disposition
of property, without reference to the title
of individual claimants ; but, in a larger
and more general sense, the terms are ap-

lied to actions between ?‘arties, where the
ect object is to reach and dispose of
property owned by them, or of some inter-
est therein. Such are cases commenoed by
attachment against the property of debt-
ors, or instituted to partition real estate,
foreclose a mortgage, or enforcealien. So

far as they affect property in this state,
they are substantially g;ooeedings in rem
in the broader sense which we have men-
tioned.” 95U.8.784. A judgment against
a railway oomﬁny in favor of an assignee
of claims for labor performed for a sub-
ﬁontracb&:, which forttaclto:ee a statuu;ry

en on the Propertyo e company for
debt, and orders a sale of the property, can-
not be construed as a judgment in per-
sonam; 12 Am. & Eng. R. Cas. 358; 59
Tex. 587. See IN REM.

JUDGMENT INTER PARTES or
IN PERSONAM. One which operates
only upon those who have been duly made
parties to the record and their privies, be-
ing against a person merely, and not set-
tling the status of any person or thing.
See 8 Sm. L. Cas., 9th Am. ed. 2016 ; JupG-
MENT ; JUDGMENT IN REM.

JUDGMENT NISI. A judgment en-
tered on the return of the nisi prius record
with the indorsed, which will be-
come absolute according to the terms of
the ¢ postea " unless the court out of which
the nisi prius record proceeded shall, with-
in the first four days of the following term,
otherwise order.

Under the compulsory arbitration law of
Pennsylvania, on filing the award of the
arbitrators, judgment nisi is to be entered,
which judgment is to be valid as if it had
been rendered on a verdict of a jury, un-
less an agpeal is entered within the time
required by law.

JUDGMENT NOTE. A promissory
note given in the usual form, and contain-
ing, in addition, a power of attorney to
agpear and confess judgment for the sum
therein named. On this account it is not
negotiable ; 77 Pa. 181 ; but see 19 Ohio 130.

t usually contains a number of stipula-
tions as to the time of confessing the judg-
ment ; 11 I1l. 628 ; against ap and other
remedies for setting the judgment aside ;
see 9 Johns. 80; 20 ud. 206 ; 3 Cowp. 405 ;2
Pa. 501; 15 Ill. 856 ; an attorney’s commis-
sion for collection, waiver of exemption,
and other conditions.

JUDGMENT PAPER. In English
Practice. An incipitur of the pleadin
written on plain paper, upon which the
master will sign judgment. 1 Archb. Pr.
229, 808, 343

JUDGMENT RECORD. In English
Practice. A parchment roll on which
are transcribed the whole proceedings in
the cause, deposited and filed of record in
the treasury of the court, after signing cf
gggment. 8 Steph. Com., 11th ed. 601.

JUDGMENT RoLL. In American prac-
tice, the record is signed, filed, and docket-
ed by the clerk, all of which is nec
to suing out execution; Graham, Pr. 341,

JUDGMENT RECOVERED. A plea
by a defendant that the plaintiff has already
recovered that which he seeks to obtain by
his action. This was formerly a species of
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sham ples, often put in for the pmwse of | theretofore exercised by the lord chancellor, to the
. Pyt . h chancellor and
dehy nga plam s action. M. & ° s:%rfo‘:s:sw&s. with lll::)t el.o‘l:donly on matters
JUDGMENT ROLL. In English | 3flaw or saulty, or on the amiseon o rolee e vo
Law. A record made of the issue roll | be brought from the High Court or

(which see), which, after final judgment
has been given in the cause, assumes this
name. %, Andr. ed. %W;SCbitt ,
Stat. 514; . Judg. § 75. The Juai-
cature Act of 1876 reti:)l;es every judg-
ment to be entered in a book by the proper
officer.

JUDICARE. To judge; to decide or
determine judicially ; to give judgment or
sentence.

. JUDICATIO. Im Civil Law. Judg-
ing; pronouncing of sentence; after
he;ring%mme. Halifax, Civil Law b. 3,
c.8,mno. 7 -

JUDICATORES TERRARUM.,
Certain tenants in Chester, who were bound
by their tenures to perform judicial func-
tions. In case of an erroneous judgment
being given by them, the party ieved
might obtain a writ of error out of Chan-
cery, directing them to reform it. They
then had a month to consider of the mat-
ter. 1f they declined to reform their judg-
ment, the matter came on writ of error
before the king’s bench ; and if the court
of king’s bench held the judgment to be
erronecus they forfeited £100 to the king
by the custom. Jenk. Cent. (ii. 84), p. 71.

JUDICATURE. The state of those
employed in the administration of justice ;

i in this sense it is nearly synonymous
with judiciary. This term is also used to
signify a tribunal; and sometimes it is
employed to show the extent of jurisdic-
tion : as, the judicature is ulpon writs of
error, etc. Comyn, Dig. Parliament (L 1).
And see Comyn, Dig. Courts (A).

JUDICATURE ACTS. The English
acts under which the present system of
courts was organized and is continued.

The statutes of 36 & 87 Vict. c. 66, and 38 & 39
Vict. ¢. 77, which went into force Nov. 1, 1873, with

Vict. . 78, and 1881, 44 & 45 Vict. ¢. 68, made most
important changes in the organization of, and
methods of procedure in, the superior courts of
consolidating them toget r so as to con-
itute one Supreme Court of Judicature, consistin,
of two divisions : Her Majesty’s High Court o

Justice, havin, chieﬂ{ original jurisdiction, and
Her Majesty's Court of Appeal, whose jurisdiction
is chiefl . _To the former was transferred

ation of
the ju of the -courts of chancery (both at
common law and equity), queen's bench, common
pleas (at Westminster, Lancaster, and Durham),
(a8 a court of revenue as well as.a com-
mon-law court), admiraity, probate, divorce, and
sssivse court, with certain exceptions, of which
the most important is the appellate jurisdiction of
in . The London court
transferred the jurisdiction ex-
lord chancellor and lords justices of
?&I in chancery, the court of ex-
chamber, the judicial committee of the
mocﬂ on & from the high court of
ty. or from any order in lunacy made by
chascellor, or any other person having
This was the transfer, by
the appeliate jurisdiction.

urt of Appeal
to the house of lords or the privy council, bu ?I
the Appellate Jurisdiction Act of 30 & 40 Vict. c. b9,
the house of lords retains for all practical purposes
here, its powers and functions to hear appeals from
Her Majesty's Court of Appeal in England, and
from the oourts of Scotland and Ireland. (See
JupICLAL CoMMITTEE OF THE Privy CounciL.) Her
Majesty's Court of Ap] practically takes the
place of the exchequer ber in a in com-
mon-law actions, and also hears a in chancery,
previously heard by the chancellor or by the court
of appeal in chancery, in the exercise of its appel-
late jurisdiction, and of the same court as a court
of appeal in bankruptcy. It consists of five ex-
oglcz jud viz., the lord chancellor as president,
the lord chief justice of England, the master of the
rolls, the president for the time being of the probate,
divorce, and sdmlralrtg division of the High Court of
Justice, and five ordinary judges of the court of
appeal, to be styled, by the act of 40 & 41 Vict.c. 9,
lords justices of appeal. the first three of whom are
to be made by the transfer of three judges from the
High Court of Justice.

e High Court of Justice originally consisted of
five divisions as follows: 1. The chancery division
consisted of the lord chancellor, the master of the
rolls (but by the act of ¢4 & 45 Vict. ¢. 68, the master
of the rolls ceases to belong to the h court, and

rovision is made for a judge in his p! who shall
Be in the same tion as a puisne ju under the
acts of 1878 and 1875), and such of the v

lors of the court of chancery as shall not be
inted ordinary jud of the court of a

Judicature Act of 1877, 40 & 41 Vict. c. 9, pro-
vides for the ap&iﬂtment, of & new judge, to be
attached to the division, and entitles the
pum:;ﬂudies. justices of the high court. The lord
chancellor is_ not to be deemed a permanent judge
of the High Court of Justice.

2. The queen’s bench division, congisting of the
lord chief justice of England, and such other of the
judges of the court of queen’s bench as not be
ap) ted o udges of the OourtotAgItenL

. The common p! division, consisting the
lord chief justice of the common pleas, and such
other judges of the court of common pleas as shall
nAot be appointed judges of the Court of

P! 5
4. The oxchecklll’er division, consisting of the lord
chief baron of the exchequer, and certain other
barous of the court of exchequer.

5. The probate, divorce, and admiralty division,
consisting of two judges, one of whom u[mll be the
judge of the court of probate and of the court for
divorce and matrimonial causes, and the judge of
the high court of admiralty.

Crown cases reserved were decided by the judges
of the High Court of Justice, or at least five of
them, of whom the lord chief justice of England,
the lord chief justice of the common pleas, and the
lord chief baron of the exchequer, or one of them,
should 'sit. Their determination was final, save for.
some error of law upon the record, as to which no

uestion should have been reserved for their deci-

on, under 11 & 12 Vict. c. 78.

By an Order in Council of Dec. 18, 1880, the offices
of lord chief baron of the exchequer and lord chief
justice of the common pleas were abolished,and the
common pleas and exchequer divisions were merged
in the queen’s bench division, to which the judges
of the other twodivisions were attached. The court
uﬁ:l:tore now oo‘x:::t; otdthmglons only;i
| , queen's ch, and pro vorce, an:
ndmiraley. P

Any judge of any of the above divisions may be
transferred by Her Majesty from one to another of
the salid divisions. Divisional courts of the high
courts of justice may be held for the transaction of
special bualnessi conslsting usually of two judges.

The reports of the adjudicated cases were, under
the first division of the court, arran thus :—

lﬁ{)peal cases. Cases decided by the house of
lords and privy council. cited as App. Cas. ey
are reported with the cases of the division from
which the ap was taken, and are indicated as,
** In the court of appeal,” or ' C. A. ;" chancery
division, cited as Ch. Div. ; common pleas division,
cited as C. P. Div. ; exchequer division, cited as Ex.

chancel-
a
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Probate division. Cases decided by the prob
divorce, and admiralty divisions, cited as P. Div.
uesn's bench division, cited as Q. B. Div.
'here are now four series : Alppesl cases, Chan-
cery, Queen's Bench, Probate. In citing cases since
Jaauary 1, 1891, the year of the report g»recedes the
reference to the court, as: psm 1Q. B.476; [lS!Mﬂ
2 Ch. 802, and a new series of volumes is begun eac

year.

These acts provide for a concurrent administra-
tion of legal and equitable remedies, according to
seven rules, which substantially provide that any
one of the courts, included in the acts shall give
the same equitable relief to any plaintiff or defend-
ant claiming it as would formerly have been granted

will be mted
be

by chancery: equitable relie{
against persous, not parties, who
brought in by notice ; all equitable estates. titl
rights, duties, and liabilities will be taken notice o
as in chancery ; no p ing shall be restrained
by injunction, but every matter of equity on which
an injunction might formerly have n obtained
may be relied on by way of defence. and the courts
may in any cause direct a stay of prooeedlng,
Bubject to these and certain other provisions of the
act, effect shall be given to all leﬁal claims and de-
mands, and all estates, titles, rights, duties, obliga-
tions, and liabilities, existing by the common law,
custom, or statute, as before the acts; the new
courts shall grant, either absolutely or on terms, all
such legal or equitable remedies as the parties may
appear eatitied to; so that all mamrsm:( be com-
Pemly and finally determdned, and multiplicity of

al proceedings avoided.

leven new rules of law are established, which
will be found in the act of 18738, c. 68, § 25, amended
by the act of lm‘ €. 77, § 10, of the following nature ;
1. In the tration of insolvent estates, the
same rules shall prevail as may be in force under
the iaw of honkrugtcy ; 8. No claim of a cestui que
ér tee, torl;froperty held on an
be bar by any statute of
limitations ; 8. A tenant for life ghall have no right

to commit e?uluhle waste, unless such right is ex-
pressly con erreti‘hlx'I the ent creating the
estate ; 4. There be no merger by operation of

law only, of any estate, the beneficial Interest in
which would not be deemed merged in equity ; 5. A
mortgagor entitled for the time being to the pos-
session of the profits of land, as to which the mort-
g:gee shall have given no notice of his intention to
ke on, may sue for such on, or
for the recovery of such profits, or to prevent or re-
cover damages in respect of any trespass, or other
wrong relative thereto, in his own name only, unless
the cause of action arises upon a lease or other con-
tract made jointly with any other person ; 6. Any ab-
solute assignment of & chose in action, of which ex-
smss notice in writing shall have been given to the
ebtor, shall pass the legal right thereto from the
date of notice, and all remedies for the same, and
the power to give a good discharge : provided, that
if the debtor. etc., shall have notice of any
couflicting claims to such debt, he shall be entitled
to call upon such claimaats to interplead ; 7. Stipu-
lations as to time or otherwise, which would not
have been d d of the of the contract in
equity, shall receive the same construction as for-
merl{.ln equity ; 8. A mandamus or an injunction
ms granted, or a receiver appointed b¥1 an in-
terlocutory order, which may be made either un-
conditionally or on terms; and an injunction may
granted to prevent threatened waste or trespass,
whether the estates be k or equitable, or
whether the person against whom the injunction is
sought is or is not in on under any claim of
title, or does or does not claim a right to do the act
sought to be restrained under color of title: 9. In
goroceedlnga from collisions at sea, where
th ships are in fault, the rules hitherto in force
in the court of admiralty shall prevail; 10. In
questions rela to the custody of infants, the
rules of equit 1 prevail ; 11. Generally, in all
matters in which there is an{ conflict between the
rules of common law and the rules of equity,
the latter shall prevail. As to discovery under the
Judicature Acts, see 11 Harv. L. Rev, 137, 205.

By the act of 1801, c. 53, to settle doubts said to
exist on the subject, it was enacted that the high
court should be a prize court within the meaning of
the Naval Prize Act of 1884, and the jurisdiction was

ed to the probate, divorce, and admiralty
division of the court. An appeal was given only to
the queen in council. By the same act the house

of lords was authorized to call in the aid of assess-
ors in admiralty cases.

The act of lim:i'gch 16.( was dllrected mainly to the
rest! the t of appeal.

Thmon of the legal year into terms is abol-
ished, so far as relates to the administration of jus-
tice, but where they are used asa measure for de-
te the time at or within which any act is re-
quired to be done, they may continue to be referred
to. Numerous other regulations are established
for the ent of business and course of
procedure unSer the new system for which ref-
erence must be had tothe acts. We will merely
note that nothlnils to affect the law relating to
jury trials, and the existing forms of procedure are
to be used as far as consistent with these acts. It
was provided that notl should affect the prac-
tice or procedure in—1. Criminal proeeedlng; 2.

ng‘s on the crown side of the queen's bench
division ; 8. Proceedings on the reveaue side of the
exchequer division ; 4. for divorce and
matrimonial causes. The Chancery Procedure
Gcmd the Common I',uw Prooodi pll:cil‘ Acts preulmw
orce, except 8o far as im; y or ex y
repealed by the J' gdimture Acts. Many sections of
the former Acts are repealed b{ subsequent
lation, all which may be found in Chitty’s Eng!
Statutes, where the acts are published together as

amended.
lish courts, in sum-

A recent writer on the Eng|

ming up the results of the present system, considers
that much advantage has aocrued to the public
through the rearrangement of the business of the
courts ; pleading and practice have been been as-
simila and simpl , and the power of each
court to dispose, in one action, of all differences
between parties has lessened the cost and delay of
litigation. It has not accomplished what was ex-
ed to be the result of the chauge in the direc-
on of the fusion of law and equity. This, it is
thought, results ly from the fact that English
law i8 very much of a customary nature, without
statutory sanction, and that there is no code or
is to which disputes may be referred,
an de from which, there are no legal rights or
obligations. Nevertheless, the dividing line be-
tween the two jurisdictions, simplified and improved
in their course of procedure, thus me once
more clear and accentuated, and there is every in-
dication that the present working of those courts
is satisfactory to the public and to all branches of

the legal profession ; Inderwick, King's Peace 226

JUDICATURE ACTS (IRELAND).

The act of 40 & 41 Vict. c. 57, which went into
0] fon Jan. 1, 1878, established a supreme court
of judicature in Ireland, under which acts and sub-
settuent ones a system essentially similar in its con-
stitution to that in England is {n force.

JUDICES. See JUDEX.
JUDICI@.L ACT. See AcT.

JUDICIAL ADMISSIONS. Admis-
sions of the party which appear of record
in the proceedings of the court. See AD-
MISSIONS.

A tribunal formerly composed of members
of thergrivy oouncil, established by 2 & 8
Wm. c. 92, and subsequent acts, for
hearing appeals from colonial and ecclesias-
tical courts and the courts of admiralty,
and from certain orders in lunacy. By
84 & 85 Vict. c. 91, provision was made for
the appointment of four additional mem-
bers ; no one was qualified who was not,
when appointed, or had not been & judge
of the superior courts at Westminster,ora
chief justice of the High Court in Calcutta,
Madras. or Bombay. The qualification now
required is that the appointee must be one
who has held ‘“high judicial office,” as
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- JUDICIAL DOCUMENTS

to the definition of which see JUDICIAL

Much of this jurisdiction, including ad-
miralty and lunacy appeals, has been trans-
ferred to the court of appeals. See JUDI-
CATURE AcCT; Lunacy Acrs. But the

under the Judicature and Appellate
Jurisdiction Acts do not seem to have dis-
turbed the jurisdiction of the judicial com-
mittee over appeals from India and the
oolonies, which was, and still is, the prin-
cipal function of that body. It has
said that ‘‘as the house of lords is the
supreme court of appeal for Great Britain
and Ireland, so also is the judicial com-
mittee of the privy council and supreme
oourt of appeal for India, the colonies, and
the Channel Islands, and as the area of
British sovereignty extends, so also is ex-
tended the right of appeal to her majesty in
council ;” 2 Brett, &’; Present Laws,
Eng. 775. Recent orders in council extend
this right of appeal to include Fiji, Cyprus,
and Zululand.

The committee is also empowered upon
reference by her majesty in council tohear

in ecclesiasti matters, appeals

vice-admiralty courts, petitions
against schemes of the charity commis-
sioners, and petitions for the extension of
lettors patent ; id.

See also Macpherson's Practice of the
Judicial Commi of the Privy Council,
the introduction of which contains an ex-
tract from Lord Brougham’s eloquent de-
ecription of the jurisdiction.

JUDICIAL CONFESSIONS. See
CoxFESSIONS ; PRELIMINARY EXAMINATION.

A8m°mJIIIII)II'.CPIA:I?.ts hergdo‘Nbovi:ENTION&
ents en in consequence
of an order of court; as, for example,
entering into & bond on taking out a writ
of sequestration. 6 Mart. La. N. 8. 494.

JUDICIAL DECISIONS. The opin-
ions or determinations of the judges in
causes before them. Hale, Hist. Cr. Law
68; Willes 666 ; 8 B. & Ald. 122; 1 H. Bla.
63:5 M. & 8. 185. See DicTUM ; JUDGE-
MADE LAW ; PRECEDENTS.

JUDICIAL DECLARATION. In
8cotch Law. The statement made by
one of the parties to a suit, when judicially
examined as to the particular facts on
which the case rests. The term corre-
:‘ponds with admissions (q. v.) in English

w

JUDICIAL DISCRETION. See Dis-
CRETION.

JUDICIAL DOCUMENTS. The

pers and prooeedings which constitute or
:como part of the record of a litigation.
They inolude the writs, pleadings, docu-
mentary proofs, verdiots, inquisitions, judg-
ment, and decrees incident to a cause or

uisitions, examinations, depositions,
affidavits, and other written papers, when
have become proofs of its proceedings

are found remaining on the fllesof a
oourt, ave judicial documents. A |

deposition after being received and filed as
such is a judicial document and can only
be proved as such, and is not admissible as
a written statement or confession of depo-
nent. It cannot be received in part and
excluded in part ; 27 Me. 808.

Judicial documents are thus classified by
Starkie: 1. Judgments, decrees, and wver-
dicts. 2. Depositions, examinations, and
inquisitions, taken in the course of a legal

rocess. 8. Writs, warrants, pleadings.
ills, and answers, etc., which are incident
to judicial proceedings.

As to the admissibility and effect of such
documents. see, generally, Stark. Ev.,
Sharsw. ed. [816].

JUDICIAL DUTY. Within themean-
ing of a constitution, such a duty as legit-
imately pertains to an officer in a depart-
ment designated gg the constitution as
judicial. 115 Mo. 36.

JUDICIAL FACTOR. In Socotch
Law. An administrator or steward ap-
pointed by the court of session for the man-
agement of an estate which for any reason
is in custodia legis. See Ersk. Pr. 258.

JUDICIAL FUNCTION. The exer-
cise of the judicial faculty or office.

The capacity to act in the lsﬁe(:iﬁc way
which appertains to the judicial power, as
one of the powers of government.

The term is used to describe generally
those modes of action which appertain to
the judiciary as a department of organized
government, and through and by means of
which it accomplishes its purposes and ex-
ercises its peculiar powers.

JUDICIAL LEGISLATION. See
JUDGE-MADE Law.

JUDICIAL LIABILITY. See
JUDGE ; 6 Am. Dec. 833

JUDICIAL MORTGAGE. InLouis-
iana. The lien resulting from judgments,
whether these be rendered on contested
cases, or by default, whether they be final
or provisional, in favor of the person ob-
taining them.

JUDICIAL NOTICE. A term used
to express the doctrine of the acceptance
by a court for the purposes of the case, of
the truth of certain notorious facts with-
out requiring proof.

The classes of facts of which judicial
notice will be taken argd’udicial, legisla-
tive, political, historical, geographical,
commercial, scientific, and artistic, in ad-
dition to a wide range of matters arising
in the ordinary course of nature or the
general current of human affairs which rest

entirely upon acknowledged notoriety for
their c{aims to judicial recognition ; Vt&yade,
Notice 1408.

If unacquainted with such fact, the court
may refer to any person or any document
or book of reference for his satisfaction in
relation thereto; or may refuse to take
judicial notice thereof unless and until the
party calling upon him to take such notice

uces any such document or book of
reference ; Steph. Ev. Art. 59,
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Courts will take judicial notice :—of leg-
islative enactments—which are recog-
nized as public acts within the state or ter-
ritory in which the court is held ; 20 Ind.
82; 187 U. 8. 214; 123¢d.1; 117¢d. 401; 22
U. 8. App. 187 ; 9 How. 127; 7 Kan. 426 ;
28 Tex. 452; 17 Md. 809 ; 18 Mich. 481; 18
Cal. 220 ; 69 Me. 814; 41 N. J. L. 20 ; 43 La.
Ann, 859 'fgtwﬁ' 407 ; 75 Mo. 182 ; and of
a private when expressly recognized
and amended by a publga act: 6 Ill. A¥p.
157 ; of a long prevailing construction of a
statute by executive officers; 29 L. R. A.
(Fla.) 507; of the public statutes of the
several states; 15 U. 8. App. 833; of the
statutes under which city improvements
are made; 99 Cal. 17 (but not of a city
ordinance ; 80 Md. 483); that a city isduly
incorporated ; 132 Ind. 189; of the cor-
porate existence and names of the counties
of a state; 93 Ala. 388.

A court takes judicial notice of its own
action in the same cause ; 110 Mo. 850 ; or
& state court of the decision of the supreme
court of the United States settling the law
of the same case ; 17 8. W. Rep. i .) 287;
of the acts of congress; 70 Cal. 163; 30
Ill. 279; 184 N. Y. 156 ; 32 Mo. 21 ; 28 Tex.
452; 10 Ind. 586 ; 6 Wis. 89; 37 Tex. 18; 16
Gratt. 284 ; of the rules and regulations of
the principal departments of the govern-
ment under express authority of an act of
oongemin which the public are interested ;
152 U. 8. 211; of acts of the executive in
relation to declaring a guano island to be
within the jurisdiction of the United
States; 187 U. 8. 224; but not of regula-
tions of the land office ; 40 Fed. Rep. 54.
The lower courts of the United States and
the supreme court, on appeal from their
decisions, take judioial notice of the con-
stitution and public laws of each of the
states of the Union; 112 U. 8. 452; 114 «d.
218 ; 169 d. 657 ; of the laws of Pennsyl-
vania existin&g ior to the constitution ; 6
U. 8. App. . Without special enact-
ment, the law merchant, governing the
transfer of commerocial paper by indorse-
ment, will be noticed bg the courts, where
such law has not been abrogated by statute:
41N.J. L. 29; 12CL. & F.787;3C. B. 519 ;
as will the general and customs of
merchants; 81 U. 8. 37 (if they are intel-
ligible without extrinsic proof; 28 Beav.
870) ; military orders of a general charac-
ter within the district in which the courts
are held, when such orders affect judicial
proceedings, and are issued by officers of
recogni authority, will be noticed ; 20
La. Ann. 141 36 Tex. 141. In states where
the common law has been adopted, it will
be presumed that the same law prevails in
a foreign state, unless otherwise proved ; 1
Houst. 538; 28 Miss. 156 : 23 Tex. 639; 80
Ind. 185; 11 N. Y. 487; 89 Ala. 468 ; 28 V¢,
776 ; but courts will in general refuse to
notice & common-law rule different from
their own ; 19 Mo. 84 ; 11 Ind. 331: and
although the supreme court take judicial
notice of the laws of each state in the
Union, yet courts of the several states,
which are considered as foreign to one an-

other, are not bound to take judicial notice
of the laws of any other state; 2 Freem.
Judg. § 671. See FOREIGN LAw.

Judicial notice will be taken of the ex-
istence and titles of all the sovereign
powers in the civilized world which are
recognized by the govermment of the
United States, of their res| ive flags and
seals of state; 7 Wheat. 278, 885; L. R. 2
Ch. App. 585; the status of sovereigns;
%894] 1Q. B. 149 ; of the law of nations ; 14

all. 170, 188; of foreign admiralty and
maritime courts ; 4 Cra. , 484 ; and their
notaries public; 8 Wheat. 326, 838 ; of a
treaty with a foreign government ; 17 U. 8.
App. 437; or with Indian tribes; 46 Fed.
Rep. 863; 15 id. 480; 8 Wis. 709; of the
date of the consummation of such treaties ;
6 Minn, 78; 16 id. 525; of the laws and
regulations of Mexico prior to the cession
under the treaty of Guadalupe Hidalgo ;
141 U. 8. 548 ; of the accession of the chief
executive of the nation, and of their own
state or territory,his powers and privileges ;
83 Miss, 508 ; 5 Wis. 308 ; 84 Neb. 485 ; and
the genuineness of his signature; 4 Mart.
La. 635 ; the heads of de ments and
principal officers of state ; 81 U. 8, 87; and
the publicseal ; 2 Halst. 568 ; 8 Johns. 810 ;
the election and resignation of a senator
of the United States, or the appointment
of a cabinet or foreign minister; 91 U. 8.
87; 2 Rob. La. 466 ; marshals and sheriffs;
27 Ala. 17; 80 Wis. 150 ; and the genuine-
ness of their signatures; 10 Mart. La. 196 ;
of the law mguﬁing an officer’s fee ; 129
Ind. 585 (but not their deputies; 10 Ark.
142); of co of general jurisdiction, their
judges ; 2 Oliio St. 228 ; 84 N. E. Rep. (Ind.)

13 ; their seals, regular terms, rules, and
maxims in the administration of justice
and course of proceeding ; 10 Pick.470: 17
Ala. 229. The supreme court, on appeal
from the circuit court, takes judicial notice
of the days of general public elections of
members of the legislature, and of mem-
bers of the constitutional convention of a
state, as well as of the time of the com-
mencement of its sitting, and the date
when its acts take effect; 159 U. S. 651 ;
see 91 id. 87; 6 Wall. 499 ; 117 U. S, 401.
Courts take judicial notice that primary
elections are an essential part of our politi-
cal system; 125 Ind. 207 ; see 185 id. 526 ;
of public proclamation of war and peace
an speciaf days of fast and thanksgiving ;
4 Md. 409 ; 110 Mo. 286 ; see 651 Fed. Rep.
260 ; of the public %roclamations of pardon
and amnesty ; 145 U. 8. 548 ; of the sittings
of congress and also of their own state and
territorial legislatures and their established
and usual course of proceeding, and the
privileges of the members, but not the
transactions on the journals; 18 Wall. 154 ;
45 I11. 119 ; 8 Ind. 156; 14 Bush 284 ; contra
(as to the journals), 48 Ala. 115; 18 Mich.
481. The English courts have refused to
take notice of journals of the house of com-
mons : Hob. 109 : but they take notice of
the privileges of the house : 9 Ad. & E.
107; 4 Jur.70: 3P. & D. 330 : and of its
standing orders ; L. R. 2 Eq. 364.
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Covm-tsml will ts;kle 1}dxcm.l nott,iolo; of the
general geographical features of their own
country, or state, and of their judicial dis-
trict, as to the existence and location of
its mnci mountains, rivers, and cities 3
27 Ind. ; 128 ¢d. 555 ; 133 id. 178 ; 40
N.H.420; 181 N. Y. 617 ; 141 IIL 469; 7
C.C. App. 444 ; 99 Cal. 577 ; 19 U. 8. App.
266 ; 109 ; 57 Ark. 859 ; 86 Ala. 88;
150 Mass, 221 ; and that certain places con-
stitute the chief cities or commercial cen-
tres of a state ; 83 Tex. 650 ; and of the
geographical position and distances of for-
eign countries and cities in so far as the
same may be fairly presumed to be within
the knowledge of most persons of ordinary
intelligence and education within the state
or district in which the court is held ; 91
U. 8. 87 ; and see 58 Fed. Rep. 729 ; and of
the boundaries of the several states and
judicial districts; 91 U. 8. 87; of the
territorial extent of the jurisdiction and
sovereignty exercised de facto by their own
gt:evemment; 137U.S. 214; 1174d. 401 ; that

districts into which the United States
are divided for revenue E:K.p(ﬂes have de-
fined geographical boundaries ; 104 id. 41.

The state courts will take judicial notice
of the local political divisions of their own
state into counties, cities, townships, and
the like ; 40 N. H. 420 ; 22 Me. 453 ; of the
population of cities and towns according
to the census reports ; 8 Ind. App. 899 ;
94 IIl. 430 ; 64 87 ; 81 Wis. 440 ; 183
Ind. 178 ; and of the length of time ordi-
narily r:ﬁ:ged to complete an enumeration
of the i itants of a state; 185 N. Y,
473 ; of their relative itions but not of
their boundaries, further than described
1&9 pu{b;ii:& sg;tgutez; 89 Me. 261?l ; 28 Ind.

5 3 to geographical facts,
see10 Abb. N. C.- 118. geoBTEp

Judicial notice is also taken of any mat-
ters of public history affecting the whole
people, and also public matters affecting
the government of the nation, or of their
own icular state or district ; 16 How,
416;91U. 8. 87; 56 N. J. L. 696 ; 147 Ill.
65 ;1 Abb. 169 ; 67 Ga. 260 ; 50 Ala. 537 ;
13Ct. Cl. 117 ; 64 Ind. 558 ; 2 Cal. 183 ; but
soe 28 Tex. 204 ; 68 Heisk. 202 ; of the gen-
eral facts of natural history ; 5 C. C. App.
8% ; 55 Fed. Rep. 964 ; of the rules of
arithmetic ; 97 Ala. 159 ; of legal weights
and measures ; 4 Tenn. 314 ; and coins ; 5
M'Lean 23 ; 10 Ind. 86 ; the character of
the general circulating medium, and the

lic in reference to it; 8

r. 149 ; but not the current value of
the notes of a bank at any particular time ;
40 Ala. 301 ; of the custom of the road as
to pamndg to the right or left; 8 C. & P.
104 ; and of the sea, if general and noto-
nous; L. R. 3 P. C. 4 ; and the United

tes courts especm.ll‘( take judicial
notice of the ports and waters of the
United States. in which the tide ebbs and
flows ; 91 U. 8. 97.

Of all things which must have happened
according to the ordinary course of nature ;
as the coincidence of days of the week
with thoss of the month ; 87 Ala. 647 ;

6 Ind. App. 97 ; 84 Me. 111 ; the ordinary
limitatiolzxpof human life as toage ; 97 Ala.
159 ; of the average height of a man ; 28
N.E. Rep. (N.Y.)9; of the Carlisle Tables
in estimat‘i‘xag the probable length of life;
151 U. 8. ; of the period of gestation ;
3 East 202 ; the course of time of the heav-
enly bodies ; 6 Ohio Cir. Ct. R. 230 ; 61
Cal. 404 ; 47 Conn. 179 ; 55 Md. 11 ; the
mutation of seasons, and their general re-
lations to the maturity of crops ; 91 U. 8.
87 ; of the meaning of words in the ver-
nacular language, but not of catch-wo!
technical, local, or slang expressions ;
Pick. 206 ; 15 Md. 276 ; 107 Cal. 187 ; 8 N.
Dak. 407 (although formerly the local use
of language was noticed ; 11 M. & W. 205 ;
1 Bul. 174 ; Rolle, Abr. Court C, 6, 7 ; 12
Q. B. 624) ; such ordinary abbreviations as
by common use may be regarded as uni-
versally understood ; as abbreviations of
Christian names, and thelike ; 91 U. 8. 87;
87 Ala. 216; 18 Mo. 89; 54 N. W. Rep.
(N. Dak.) 404 ; but not those which are in
any degree doubtful or difficult of inter-
pr%tl?tion ;l 8 T;x. 205.
at railroad passenger trains are oper-

ated to carry passengers for hire ; 32 I.Fes
App. 182, that a street railway company is a
common ocarrier of passengers ; Conn.
201 ; that two railroads touching the same
goint.s are parallel and competing lines ;

2 Tex. 404 ; of notorious customs of rail-
road companies regardingpassengers and
fﬁgh:ei Ia.l.l ?12; 18 U. 8. App. 18¥}3;
that telegraph lines are necessary to the
operation of railroads ; 188 Ind. 69 ; of the
relation between the conductor and brake-
man of a freight train ; 111 N, C. 482 ; of
the duty of %aasenger conductors to enter
and leave their trains while in motion ;
102 Mich. 288.

That the attendants of a church are not
limited to its members ; 161 Mass. 269 ; that
many unincorporated church societies have
been in existence ; 158 Ill. 6381 ; of the con-
tents of the Bible and the general doctrines
maintained by different religioussects ; 76
‘Wis. 177 ; 18 R. 1. 258 ; butsee 16 Kan. 192 ;
81 Barb. 49.

And, finally, all such matters as may be
considered as within the common expe-
rience or knowledge of all men ; 28 Ala.
83: as, that natural is a dangerous
agency ; 128 Ind. 556 ; but that it will not
explode spontaneously without some other
agency acting upon it ; id. 885 ; that leaks
occurring in g:mpi require immediate
repair ; 140 Ind. 107 ; that horses well
broken and kind will take fright at a
moving vehicle drawn by an invisible
motor ; 56 N. J. L. 696 ; that cattlein Texas
are infected with a microbe or germ of the
Texas or Spanish fever, which can be com-
municated to other cattle ; 126 Mo. 168 ; of
the objectionable character of an under-
taker's establishinent. in a residential por-
tion of a city ; 189 N. Y. 93 ; of the ordi-
nary duties of a bank cashier ; 81 Fed. Rep.
667; that beer is a fermented liquor:
Mo. Agg. 81 ; 2 Tex. Civ. App. 208 ;54 Fed.
Rep. 188 ; 44 id. 488 ; that whiskey is an
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intoxicating drink, as is also a whiskey-
cocktail ; 75 id. 657 ; that the selling of a
proprietary medicine depends less on its
merits than upon advertising ; 57 Fed. Rep.
863 ; that hoppers with chutes beneath
them are used for many different purposes ;
159 U. S. 611.

It has been said that the courts should
exercise this power with caution. Care
must be taken that the requisite notoriety

exists. Every reasonable doubt upon the
subject should be solved promptly in the
‘. negative ; per Swayne, J.,in 91 U. S. 48.

In that case the court took judicial notice,
in a patent case, of the principle of opera-
tion of an ice-cream freezer, and the sub-
jeot of judicial notice was there fully dis-
cussed.

See, generally, 3 Cent. L. J. 893,409 ; 8
id. 864 ; 14 id. 114, 125 ; 5 So. L. Rev. N, 8.
214 ; Wade, Notice §§ 1403, 1417 ; and see
8 Harv. L. Rev. 285; Eliott, General Prac-
tice §§ 182, 188, 408, 426 ; Thompson, Trials ;
4L.R. A .83; 24 Am. L.Re%m; 28 d.
198, 821, 449 ; 8 Field, Lawy. Br. 248 ; Rob.
Pat. § 1009.

JUDICIAL OFFICE. A term used
to define qualifications of additional mem-
bers of the judicial committee of the Privy
Council (g. v.) provided for by 84 & 85 Vict.
c. 91. By the later acts the phrase *‘ high
judicial office ” is defined to mean the office
of Lord Chancellor of Great Britain or Ire-
land, judge of the high courts in England
or Ire ang, judge of the court of appeal
of England, judge of the court of session
in Scotland, paid judfe of the judicial com-
mittee, lord of appea in ordinary, or mem-
ber of the judicial committee. 38 & 40
Vict. c. 59, § 25 ; 50 & 51 Vict. c. 70, § 5.

JUDICIAL POWER. The authority
vested in the judges.

The authority exercised by that depart-
ment of government which is charged with
the declaration of what the law is and its
construction so far as it is written law.

The power to construe and expound the
law as distinguished from the legislative
and executive functions.

The use of the term judicial power in
sec. 2, Art. IIl. of the Constitution of the
United States furnished an occasion to Mr.
Justice Miller for a comment upon the dif-
ficulty of defining the term ; he says, ‘It
will not do to answer that it is the power
exercised by the courts, because one of the
very things to be determined is what power
they may exercise. It is, indeed, very dif-

" ficult to find any exact definition made to
hand. It is not to be found in any of the
old treatises, or any of the old English
authorities or judicial decisions, for a very
obvious reason. While in a general way
it may beo true that they had this division
between legislative and judicial power, yet
their legislature wag, nevertheless, in the
habit of exercising a very large part of the
latter. The house of lords was often the

court of ap})eals; and parliament was in
the habit of passing bills of attainder as

well as enacting oconvictions for treason
and other crimes.

¢ Judicial power is, perhaps, better de-
fined in some of the reports of our own
courts than in any other place, and es-

i;}}iy so in the Supreme Court of the
nited States, because it has more often
been the subject of comment there, and its
consideration more frequently necessary
to the determination of questions arising
in that court than anywhere else. Itisthe
power of a court to decide and pronounce
a judgment and carry it into effect between
rsons and ies who bring a case before

1t for decision.” Miller, Const. U. 8. 814.

Another writer directs attention to the
absence of a real and just boundary line
between judicial and legislative power in
the early English jurisprudence. ¢‘In the
earl{ ages of the English system, however,
the line between the judiciary and the leg-
islature was not distinctly marked, and
Parliament, consisting of one great cham-
ber, in which sat both lords and commons,
not only made but also interpreted the
laws. But it has now long been settled in
England that the interpretation of statute
law belongs to the judiciary alone, and in
this country they have claimed and ob-
tained an equal control over the oconstruc-
tion of constitutional provisions.” Sedg.
Const. L. 18.

‘‘ The power conferred upon courts in the
strict sense of that term ; courts that com-
pose one of the great departments of the
government ; and not power in its judicial
nature, or quasi judicial, invested from
time to time in individuals, separately or
collectively, for a particular purpose and
limited time.” 1 Blatch. 6385; 65 Barb
444, 448,

‘“ Judicial power is never exercised for
the purpose of giving effect to the will of
the judge ; always for the pu of giving
effect to the will of the legislature ; or, in
other words, to the will of the law.” 9
Wheat. 788. -

Nevertheless, leaving out of question the
greater necessity of real definition and
separation of the legislative and judicial

wer in American constitutional law there
18 a distinction between judicial powerand
political power which was fully recognized
in English law, continues to be so in
American law, and is entirely independent
of the case growing out of the constitu-
tional delimitation and separation of the
three powers of government.

The distinction between judicial and

litical questions was fully considered
in Penn v. Lord Baltimore, 1 Ves. Sen.
444, and it was held by Lord Hardwicke,
L. C., that while the dispute as to original
boundaries between provinces was a politi-
cal question to be determined by the king
and council, yet where the case arose under
an agreement between the parties it was a
judicial questien.

In The Nabob of Carnatic v. East India
Co. (1 Ves. Jr. 871) a plea that the defend-
ant was invested with sovereign powers,
and therefore not answerable with respect
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to the exercise of them in & court of jus-
tice, was overruled; but after the case
came to hearing the bill was dismissed upon
the ground that the case involved a treaty
between ns acting as independent
states, the circumstance that the de-
fendants were subjects merely with rela-
tion to England nothing to do with the
matter which was not a sutl‘)iiect of private
muaicipal jurisdiction ; 2 id. 58.

The rokee nation was held to be a
state but not a foreign state in the sense
of the oonstitution, and therefore could not
maintain an action against the state of
Georgia in the courts of the United States ;
5 Pet. 1. In this case Chief Justice Mar-
shall said that the propriety of interposition
by the court to control the state legislature
* savors too much of the exercise of politi-
cal power to be within the province of the
judicial department.” Mr Justice Thom
son in a dissenting opinion which upheld
the jurisdiction was careful to say, “Ido
not claim for this court the exercise of
jurisdiction upon any matter prorerlli fol-

wing under the denomination of political
E)nwer, and again I do not claim as be-

ging to the judiciary the exercise of
E:i:ienl wer. That belongs to another
ch of the government. e protection
and enforcement of many rights secured
by treaties most certainly do not belong

to the iiudiciary. It is only where the
rights of persons or property are involved,
and when such rights can be presented

under some judicial form of proceedings,
that courts of justice can interpose relief.”
§ Pet. 51. See also 4 Dall. 4.

It was very earnestly discussed in one of
the early cases concerning the boundary
between two states, whether the jurisdic-
tion in such cases, now so well established,
wasincluded in the judicial power asunder-
stood by the constitution of the United
States, and it was held that although the
constitution did not in terms extend the
judicial power to all controversies between
two or more states, vet it in terms excluded
none, whatever might be their nature or
object; 13 Pet. 657. In this case the court
recognized the distinction between political

ether an agreement be-
tween the states was void or valid, both
of these presenting not a political but a
judicial controversy. And it was said that
where there was submission by sovereigns
or states of a controversy between them,
that moment the question ceased to
2 8 political one but comes immediately
within the judicial power for determina-

tion by a court.
In ia v. Stanton (8 Wall. 50, 71) it
3 ;i: the dhtinoit’ion bel:weerlxl judi-
er is so generally ac-
knowled 8::d in pow! gel y

]

the jurisprudence both of
of this country that we need
@0 1o more than refer to some of the au-
thorities on the subject. The suit invoked
thepower of the court to restrain the Secre-

tary of Warand his subordinates from exe-
cuting acts of congress which, it wasal-
leged, would annul and abolish the existing
state government. Inrefusing the injunc-
tion the court said that it could hardly be
denied that the case called for the judgment
of the court upon political questions and
upon rights, not of persons or property,
but of a political character. * For the
rights for the protection of which our
authority is invoked, are the rights of
sovereignty, of political jurisdiction, of
government, of corporate existence as a
state, with all its constitutional powers and
privileges. No case of private rights or
private property infringed, or in danger of
actual or threatened infringement, is pre-
sented by the bill, in judicial form, for the
judgment of the court.” 6 Wall. 7%.

e separation of the three departments
among which, in modern systems, the
sovereign powers of government are dis-
tributed, and to some extent the diffculty
involved in the effort to distribute those

wers, are discussed in the title EXECUTIVE

OWER, which, with the title LEGISLATIVE

PoOwER, should be read and referred to in
connection with the present title.

Separation of powers, though generally adopted,
does not always rest upon a constitutional basis.
‘Whether it does or does not do so affects very ma-
terially the judicial power with respect to its stabil-
ity and independ In England, not only the
supreme legislative authority, but the power of
deciding upon the constitutionality of its acts, is
vested in parliament, there being no fundamental
law in the nature of a written constitution to which
that body must conform. The phrase English con-
stitution is one of constant use, and there is, un-
doubtedly, a body of fundamental principles which
are recognized as having been finally accepted asin-
violable and which are grou under that name.
A recent writer says that it * is made up of certain
views which have been read out of or read into Eng-
lish history and embodied in certain governmental
acts,"—*' itisin a & matter of theory and
opinion,” and ** the substance of it may be summed
up in one sentence. All the powers of government
?Zellsn the hands of parliament.” Macy, Eng. Const.
Practically modern opinion is undivided as to this
omnipotence of parliament, and under no form of
law can its action be restrained or reviewed. Such
restraint as is im) upon it is a moral one which
exists only in the potency of certain principles
which, in the Uni States, have been crystallized
into constitutional safeguards, while in E
they remain, as it were, in solution, affecting, how-
ever, and giving formand tone to the government.
and the body politic. The highest judicial power
in England is subordinate to the I tive power,
and bound to obey an{ law that liament may
g:m, although it may, in the opinion of the court,
in conflict with the principles of Magna Charta,
or the Petition of Rights. Taney, C.J.,in 117 U. S.

699, appendix. .

It is doubtless true that the parliament could,
as a matter of law, abolish all courts and assume
toitself the administration of justice, but even in
that case there would still exist the judicial power
now administered by courts, and it would be equall
distinct as now from the legislative function. even it
boththwere exercised by the same agency of govern-
men

The French constitution of Sept. 8, 1781 (the first
written constitution in Europe). recited that the ju-
dicial power cannot in any case be exercised by the

ve body or by the king, and that tribunals
cannot interfere with the exercise of the legislative
power nor suspend the execution of the laws, nor
encroach upon administrative functions, nor cite
any administrators to appear before them on ac-
oount of their functions. This comprehensive limi-
tation is attributed by a thoughtful writer on this
subject to the French historical associations, which
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were hostile to any judicial com; to criticise
legislation for unconstitutionality. Itis to this in-
fluence that the writer referred to attributes the
different views on this subject which are found in
the French constitution referred to and that of the
United States. Coxe,Jud. Pow.78. From a historical
review on the subject the author last cited concludes
that in Franoce long before ¥787 the French judicial
used to declare on to be vold
trary to the views o
by the court ; and that, by the fu
American views, the judi power in question ex-
isted under an unwrittea oconstitution and was ex-
pm prohibited under a subsequent written con-
stitution.

Under the Swiss constitution the federal govern-
ment is ol ized to some extent upon the idea of
the separation of powers; but as it has been observed,
* the separation of powers is not very strictélg ob-
served between the federal assembly and the federal
ocouncil, nor indeed . . . between the judicial author-
ity and the political federal anthorities;" Adams
and Cunningham on the Swiss Confederation 48,
The Swiss federal tribunal is bound by all laws
msed by the federal assembly without qualifica-

n ; which is not competent to decide whether the
federal law be counstitutional or titutional ;
this is declared not to be a judicial question, nor is
it such & question whether & constitution or a law
of a canton contains anything contrary to the con-
stitution of the confederation, such a question is
extra-judicial and is decided by the federal as-
sembly; Vinoent, Bwiss Government 34, 148. Another
writer says that the Swiss federal court, although
instituted in imitation of the Ameri differs from
it in an essential point, while in the United States
judicial power alone extends to declaring a law un-
constitutional, under the S8wiss constitution some

ints of cantonal law are reserved and the federal

ture is made the sole judge of its own powers

and the authorised interp of the constitution ;
1 Bryoce, Am. Com. 254.

In Germaay it is said that the law of a state must

eld in case of conflict between it and constitutional
w of the empire, sntm.t t.:le judicial tribunal

Bocatso oontea

must decide between bu! it was uncer-
tain whether such tribunal can decide upon a ques-
tion of the oonstl:.g.t!onnut.y of & law of the empire;

O canada i i

In it is said that the supreme court and
the &rlvy coundil in England have concurred in rec-
ogn! the hts of provincial courts to
upon constitutionality of the laws e by
the provincial l&nhmres and the Dominion parlia-
ment ; Doutre, Const. of Canada, preface.

For an extended historical commentary on pre-
vious systems of law, with respect to the limitations
of judicial power in passing upon the validity or
effect of hﬁmon, see Coxe, Jud. Pow. pt. 1.

The English doctrine of the absolute in-
violability of a legislative act never did
soquire a footing in this country. It was
repudiated by James Otis nearly a quarter
of a century before the framing of the
American constitution. He contended be-
fore the superior court of judicature for
the province of Massachusetts, that the
validity of statutes must be determined by
oourts of justice. This doctrine after-
wards became the principle of American
constitutional law. Before 1787, the colo-
nial oourta refused to grant writs of assist-
ance, on the ground that general writs of
assistance were unconstitutional ; Quin.
504; and see 1 Baf 252, where an act passed
by the oolonial islature was declared
void ; Mart. (N. C.) 49. Judicial questions
of a national character were, under the
confederation, determined by a court;
Articles of Confederation, Art. 9 ; and the
framers of the constitution ordained and
established & judicary as & n sary de-
partment, and used in it the phrase judictal
power as one well unde and not need-
ing deflnition in the instrument itself.

Federalist, Nos. 29, 28, 80, 81; 8 Elliott's
Deb. 143, 148.

It is the settled law in this country that
the judicial power extends to and includes
the determination of the constitutionalit
and validity of legislative sots, althoug
the propriety of this conclusion is still
sometimes challenged. For a discussion
of the subject, its history, and the authori-
ties, see CONSTITUTIONAL.

But a court has no power to declare a
duly enacted statute unconstitutional sim-
ply because it may seem to the court that
such legislation does not conform to the

eneral theory tl:pon which the government
is founded ; 51 Fed. Rep. 774.

The constitution of the United Statesde-
clares that ‘‘the judicial power of the
United States shall be vested in one supreme
court, and in such inferior courts as the
congress may from time to time ordain
and establish.” Art. 8, s. 1.

It has been remarked that the essential
character of its judiciary isa distinct recog-
nition by the constitution of the nationality
(I)f 53'1;38 ederal government ; Pom. Const.

By the constitutions of the several states,
the judicial power is vested in such courts
as are enumerated in each respectively.
See the articles on the several states.
There is nothing in the constitution of the
United States to forbid or prevent the legis-
lature of a state from exercising judicial
functions ; 2 Pet. 418 ; but even in the
absence of special limitations in the state
oonstitutions, legislatures cannot exercise
{)owers in their nature essentially judicial ;

8 N. Y. 801. The different ¢! of
wer have been apportioned to different
epartments, and as all derive their
authority from the same instrument, there
is an implied exclusion of each department
from exercising the functions conferred
upon the others; Cooley, Const. Lim. 108.
e legislative power cannot from its
nature be assimilated to the judicial; the
law is made by the one, and applied by the
other ; 1 N. H. 204 ; 11 Pa. 494; 19 111,282 ;
1 Ohio St. 81; 183 N. Y. 801; 864 N. J. L.
288; 20 Fla. 1. In the oft-re hrase
of Chief Justice Marshall, ¢ the legislature
makes, the executive executes, and the
%‘ugiaoiary oonstrues, the law.” 10 Wheat.

Two capital distinotions have been noted
between the judicial power in England and
in the United States,—the first grows out
of the existence in the latter country of a
written constitution restricting the power
of the legislature, from which springs the
duty of the courts to declare invalid any ,
act which is expresslr prohibited by or
which is not authorized by the constitution,
either expressly or by implication. The
other results from t!llle power of oonstni’o-
tion imposed upon the American judge
the brevity of the comstitution. Oontinuy—
ing the last thought, it is said :

*The words of that instrument are general, lay-

ing down a few large principles. The cases which
wﬁl arise as to the co%stmguon of thess gemeral
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s camaol b ore-eetl; il 'omlrll::-' om constitution means. Our real constitutions

ecting interpretations are more

than in the case of ordinary statutes,

more delicate, larger in their reach and scope.
They sometimes need the exercise not merely of
lqz:‘ scumen and judicial fairness but of a compre-
and of government

which one does not demand from the European
ludga who walks in the narrow path traced for him
y ordinary statutes. It is therefore hardly an ex-
q:rl.don to say ha u::le Ametrlc-n Co! P tution,
as it now stands, mass of fringing decisions
which explain it, isa far more complete and finished
instrument than it was when it came fire-new from
. It is not merely their
and most of all one
arshall.” Bryce, Am.
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Chief Justice

The American system of leaving consti-
tutional questions to be settled by the courts
is considered by the author quoted to secure
very great ad vantages over the theory which
was advanced at the time of the formation
of the federal government of subjecting the
actsof thestate legislature to the veto of con-
gress. The resultis, as he putsit, that ‘* the
court does not go to meet the question ; it
waits for the question to come toit. . When
the court acts, it acts at the instance of
a party, somctimes the plaintiff or the de-
fendant may be the national government
or a state government, but far more fre-
quently both are private persons, seeking
to enforce or defend their private rights.
He illustrates this by the fact that the
doctrine of Fletcher v. Peck, 9 Cra. 87, that
a repeal of a grant by the state to an indi-
vidual impairs the obligation of the con-
tract, was determined in an action between
individuals, the result being that the decis-
ion upon the validity of the action of the
state is relieved from those opinions which
might affect its determination, if the state
itself werea party ; 1 Bryce, Am. Com. 252.
A more far-reaching case which might be
used as an illustrasion is the Dartmouth
College Case, 4 Wheat. 518, in which an
action between an individual and a private
corporation, resulted in placing upon the
states a limitation of power second to few
if any contained in their constitutions.

Under the American constitutional sys-
tem, there is to be found no force more
potent, effective, and far-reaching than
this power of constitutional construction
which is now unquestionably vested in the
oourts. Through it the judicial power, in a
way, a| hes much more nearly to the
absolute ultimate authority of the English

i t than does the legislative power.
It hss recently been said: ‘‘ We proceed
upon the theory that our comstitution is
written; and in our written constitutions.
;uto u;nd nationall we have provideg co]:rts
or the purpose of passing upon the laws
enacted by the legislatures and determin-
ing their constitutionality. We do not
know, therefore. whether a governmental
act s valid or not until a court of oomg—
tont jurisdiotion hus upon it. ®
depesd upen our courts to tell us what our

are thus found not wholly in the written
documents bearing the name, but in the
decisions of the supreme ocourt of the
United States and in those of the highest
courts in the various states. The study of
the American constitution is in large part,
from beginning to end, a study of judicial
decisions.” Macy, Eng. Const. 89.

Mr. Bryce considers it a weak point in the
federal constitution that a decision of the
supreme court mag be obtained in reversal
of a former one by the appointment of
judges to fill vacancies favorable to such
reversal, or in case there be no vacancy, by
the joint action of congress and the execu-
tive in increasing the number of judges.
Of the former method, he instances the
Legal Tender Cases, 1 Am, Const. 264, 269,
297. This reference served to put in a
very definite form the somewhat wide-
spread impression that appointments of
judges were made for the pu of revers-
ing the previous decision of the court. The
possibility of such action in any case by the
executive is so serious a contingency that
this particular charge has been recently
made the subject of critical examination
by Senator Hoar, whose brother was then
attorney general of the United States. His
pamphletis a valuable historical document,
and shows by the dates that the appoint-
ments in question were made prior to the
decision, and from the testimony of mem-
bers of the cabinet, that they had been
agreed upon long before, neither the presi-
dent nor any member of the cabinet having
any knowledge as to the probable deoision ;
see § Am. Lawy, 4.

The fact that the suggestion of any motive
in the appointment of judges has so rarel
been e may be considered strong evi-
dence that the danger alluded to is not a
serious one. But even if it were, it is a
danger necessarily inocident to all human
institutions. No system of checks and bal-
ances has ever been devised, and probably
none ever will be, so perfect as to dispense
with the need of integrity and good faith
in the administration of government.

It may be noted here, as already stated
under CONSTITUTIONAL, that Chief Justice
Gibson, in 13 8. & R. 845 (1825). ably con-
tended, after the decision in Marbury v.
Madison, 1 Cra. 176, that a state court is
bound to execute an act repugnant to the
constitution of a particular state, but not
one repugnant to the federal constitution ;
though in 2 Pa. 281, he said to counsel that
he had modified hisopinion on thissubject.

A state legislature cannot annul the
judgments nor determine the jurisdiction
of the courts of the United States; 5 Cra.
115; 2 Dall. 410; nor authoritatively de-
clare what the law is or has been, but what
it shall be; 2 Cra. 373 ; 4 Pick. 28 ; 8 Mart.
La. 248; 104d. 1; 8 Mart. La. N. 5. 561; &
id. 519.

Congress cannot interfere with or control
state courts except in so far as the federal
courts have appellate ij\n-isdlction.

Congress cannot without the consent of
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the state constrain the state courts to en-
tertain or act upon applications for naturali-
zation ; 32 Atl. Rep. (N. J.) 748.

The judicial powers of the United States,
first under the constitution as originally
adopted, extended to cases ‘‘ between a state
and citizens of another state,” but the ve
early case of Chisholm v. Georgia, 2
419, in which the plaintiff as executor
brought an action of assumpsit ainmst the
state, whioch was sustained by the court,
resulted in the adoption of the 11th amend-
ment. As a consequence it was held that
cases past or present in which the state was
a party were removed from the jurisdiction
of the oourt; 3 Dallas 3878; but the mere
fact that a state may be interested does not
oust the jurisdiction ; 9 Wheat. 738; in a
comparatively late case the soundness of
the opinion in the case of Chisholm wv.
Georgia was doubted, the suggestion being
that the clause of the constitution giving
jurisdiction in such cases was properly lim-
1ted to cases cognizable in the courts of a
state or suits by a state inst citizens of
another state ; 134 U. 8. 1. The nt of
judicial power in all cases ih law and
equity, etc., was held not to authorize a
writ of error in the circuit court of the-
District of Columbia in a criminal case; 8
Cra. 150 ; but this provision is held gener-
ally to include criminal as well as civil
?roceedings, and the power so vested in the
ederal courts is independent of the judici-

of the states; 100 U. S. 257.

n the United States v. Smith (1 South.
N. J. 83) the action was to recover a pen-
alty under the provisions of an act of
ocongress. The qltlxeation was raised by plea
whether under the act jurisdiction would
Hroperly be given to a state court. A

emurrer to the plea was overruled, and in
a dissenting opinion Southard, J., discusses
at length the question, what is the judicial
power of the United States.

The distinctive features which charac-
terize the three great departments of
government are in the main easily recog-
ni There is little difficulty in deter-
mining whether a power is judicial or ex-
ecutive, and the questions arising with
respect to those distinctions result not so
much from inherent difficulty in the sub-
ject as from a tendency in modern consti-

utions and legislation to confuse the
functions of the two departments in the
classes of cases of which illustrations have
been already cited. So it may be said that
ordinarily there ought to be little difficulty
in distinguishing legislative -and judicial
Fowers. Properly understood, the two

unctions are entirely different, and yet
there are points of contact from which
sﬂring disputed cases, such, for example, as
the regulation of procedure, the application
of rules of evidence, the attempt to regu-
late judicial discretion, and many others.
This may involve, on the one hand, an un-
oonstitutional delegation of legislative
power, or, on the other, the assumption by
the legislature of some portion of the
suthority which belongs to the courts. The

cases in which it is a question whether a
certain power is legislative or judicial are
mainly considered under the title of LEGis-
LATIVE POWER, to which reference should
be made. As a reason why there is natur-
ally found much debatable ground between
the judiciary and the legislature, it has
been suggested that:

“In most countries the courts have
grown outof the legislature ; or rather, the
sovereign body, which, like liament,
was originally both a law and a legislature,
has delivered over most of its judicial
duties to other persons, while retaining .
some few to be still exercised by itself.” 1°¢
Bryce, Amer. Com. 235. The author just

uoted enumerates the points in which

merica has followed the English practice.
There are no se te administrative tribu-
nals, but officials are sued or indicted in
the regular courts; judges are secure in
their tenure; judicial proceedings are rec-
ognized in law and not set aside by a
statute within the competence of the legis-
lature. He considers that America has im-
Eroved on England in forbidding the legis-

ture to exercise the powers of a criminal
court, by acts of attainder, etc., and stands
behind England in continuing to use a
legislafive body as a court of impeachment,
the trial of disputed election cases by com-
mittees, and the disposition of public fran-
chises, or the appropriation of private
proglerty, b{'lllegislative rather than judioial
methods. us three giecee of ground de-
batable between the legislature and the
judiciary, which all originally belon to
the legislature, and in America still do,
have been in England made the subject of
judicial power and method ; id. 285-6.

he judicial power extends to and includes
only such acts as are in their nature judi-
cial. Upon judges, as such, no functions
can be imposed except those of a judioial
nature.” 118 Ind. 88.

It is not a judicial function to entertain
agpeals from county commissioners upon
the propriety of annexing territory to a city,
and the act authorizing such appeals is
invalid ; 71 Fed. Rep. ; nor to make an
arrangement for the business intercourse
of common carriers such as in the opinion
of the court they ought to make for them-
selves; 46 Neb. 682; nor to prevent the
submission to the people, as directed by the
legislature, of a question involving an
amendment to the constitution, by enjoin-
ing the secretary of state from certifying a
question; 68 N. W. Rep. (S. D.) 202.

An act authorizing a court to appoint a
municipal board of review to consist of
members of different political parties was
held to im political and not judicial

wers, and it was not binding on the court ;

7 Wkly. L. Bul. 834.

Anact of congress of 1792 devolved upon
the circuit courts the duty of examining
pension claims and certifying tkem to the
secretary of war. In 2 Dall. 409, the at-
torney general moved for a mandamus to
compel the judges to prooceed to hear the
cases under the act, but the case was not
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decided, as the act wasrepealed. The rea-
sons given by the circuit judges for refus-
ing to perform the duties imposed ngon
them by theact areset forth in 2 Dall. 410, n.
Under an act of 1793 the nature of the
duties assigned to the judges were some-
what changed. This act came before the
sapreme court in U. 8. v. Yale Todd. Both
of these decisions are set forth in a note of
Taney, C. J., in 18 How. 52, where it issaid
that the result of the opinions in these two
cases is that the power thus conferred was
not a judicial power, and therefore could
not be exerci by the courts, and that as
the act intended to confer the power on
oourt as a judicial function, it could
suthorize the judges to exercise it out
court as commissioners, and this decis-
on has ever since been regarded as consti-
tutional law.
Acts held valid as not conferring powers
judici re?luiringa certifi-
cate by the court as to the value of the
servioes of an informer ; 70 Fed. Rep. 810;
conferring on the court the power to estab-
lish towns ; 86 8. W. Rep. (Ky.) 1113; to
establish county boundarnes; 85 S. W, Rep.
(Tex.) 1020 ; but merely ministerial powers
in relation to committing inebriates cannot
be assigned to the judiciary; 67 N. W.
Rep. (Minn.) 207. The court has jurisdic-
tion to determine the constitutionality of
an act apportioning the state into legislative
districts ; 43 N. E. Rep. (Ind.) 829.
An act authorizing judges to appoint a

3

=

bridge committee is not a violation of a-

constitutional provision prohibiting the
judicial de t from exercising execu-
tive functions ; 29 Pac. Rep. (Or.) 858 ; nor
is an act providing for the appointment of
jury commissioners by the court in vio-
Luo‘ n of the provision of an express con-
stitutional provision prohibiting the legis-
lature from conferring on the court or
judge any power of appointment to an
office; 14 8. Rep.
cuse it was considered that jury commis-
sioners were not public officers, but officers
of the court. :
Power may be conferred upon a judge to
lmnstxces of the peace ; 90 Va. 679.
the constitution forbids theb%is-
lature to create or enlarge municipal ies
by special act, it is competent to confer
Ime courts the power to determine
- the conditions prescribed by
general law for such creation or en
l&::nt have been complied with; 68 Fed.
. Tid. :
l‘: is within the scope of judicial power
to inquire whether rates of compensation,
fixed by municipalities and corporations
for the use of appro water in Cali-

fornia, to deprive the ownmer of
l}is %withont just compensation ; 74

An act authorizing a court on appeal
county commissioners to fix the

mlary of the county attorney is not uncon--

stitational as imposing legislative functions
and duties on the judiciary ; 47 Minn. 219.
The legislature cannot constitute the

. Va.)407; in this | had

court & board to try contested elections,
that power not being essentially judicial ;
61 N. W. Rep. (Neb.g 187.

But while the courts are not permitted
to have non-judicial duties inposed upon
them, so, on the other hand, are the other
departments of the government forbidden
to invade or usurp the judicial power.
And this is held to extend to and include
everything necessarily or even properly
incident to the exercise of their jurisdic-
tion.

The power to punish contemste is strictly
judicial’ and cannot be abridged by the
egislature ; 45 N. E. Rep. (Ohio) 199 ; 17
Col. 252 ; 87 Pac. Rep. (Okl.) 829; but rea-
sonable regulations by the legislature
touching the exercise of this power are
binding ; ¢d.; but the power cannot be con-
ferred upon an executive board; 181 Ind.
471; and an order directing a sheriff to
commit a person to jail until he answers
questions propounded to him by commis-
sioners appointed to take his examination
before trial is erroneous as an attempted
delegation of judicial power in allowing
the sheriff to determine what is compliance
with the order; 17 8. E. Rep. (N. C.) 69.

‘Where an act lprovided for filling vacan-
cies in municipal offices by a person elect-
ed by the council to serve until * the next
city election,” it was held that a subse-
3‘:6“ act providing that the words quoted

ould be construed to mean the election
at which the voters would have elected the
successor without respect to the vacancy,
was an invasion of judicial power as seek-
ing to compel the courts to construo the
previous act in a way contrary to its letter
and spirit ; 172 Pa. 140. Inthis case, how-
ever, Mitchell, J., filed an able dissenting
opinion in which he maintained that the
judgment was an ‘‘ unprecedented and un-
warranted invasion by the judiciary of the
legislative authority,” that expository acts
been in use in Pennsylvania from
oolonial days, and that they were *‘ a leg-
islative formula never heretofore ques-
tioned.” See also 122 Pa. 627; where they
are held to be a common form of legisla-
tive expression to which future effect must
be given. In 2 Pa. 22, it was held that
‘‘explanatory acts must be construed as
operating on future cases alone, except
where they are designed to explain a doubt-
ful statute.”

A statute providing that certain corpora-
tions should be accepted by courts as *‘ sole
security ” was void as an attempt to con-
trol the discretion of the court; 17 Pa. Co.
Ct. R. 274,

‘Wherever a power is given to examine,
hear, and punish, it is a judicial power,
and they in whom it is reposed act as
{hdges; olt, C. J., 1 8alk. 200. In thiscase

e censors of the College of Physicians
under their charter fined and imprisoned a
phnv:ician for administering unwholesome
pilis and noxious medicines, and it was held
that a certiorari would lie.

An act declaring that a failure of assess-
ors to comply with certain provisions of
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the law shall not invalidate the tax is in-
valid, as an invasion of the judicial func-
tion ; 48 Wis. 168 ; but an act making prop-
erly certified tax bills prima facie evi-
dence of the validity of om-gu against the
property is not ; 106 Mo. 187.

Tm power to hear and decide proceed-
ings for the summary disposition of ten-
ants was held to be a judicial power, and,
as such, included in the powers of the re-
corder oonferred on the city judge of New
York, and a writ of prohibition will not lie

" to restrain him from p: ing ; 19 Abb.
Pr. 186 ; 29 How. Pr. 176.

The phrase judicial power, as adopted in
American oonstitutional law, includes the
determination of questions of factin equity
cases. The term must be construed as vest-
ing such power as the courts under the Eng-
lish and American system of jurisprudence
always exercised in that class of actions,
and it is not competent for the legislature
to withdraw from the oourts invested by
the oconstitution with judicial power, as to
matters in equity, the determination of

uestions in fact, as one of the established
elements of that power ; 28 Wis. 843, 849.

The power of laying out or altering streets
vested in the mayor and aldermen of the
oity, whenever in their opinion the safety
or convenience of the inhabitants shall re-
quire it, is judicial, and certiorari lies to re-
move their p! ings in such & case; 8
Pick. 218,

The court may determine whether a par-
ticular regulation of a useful business is &
reasonable restriction on the consititutional
right of citizens to engage in such busi-
ness; 98 Cal. 78.

It frequently happens that the courts are
ooncluded by the result of an inquiry,
quasi-judicial in its character, which under
80me veg §eneml definitions, such as that
of Lord Holt, supra, might be referred to
the judicial power, but 18 re?un'ed in this
particular case and by the legislature or
executive as a guide to their own action.

In cases where the existence of certain
facts is o to be ascertained as a
basis for determining whether it is wise to
enact a statute, the ascertainment of the
fact by the legislature will be considered
conclusive, and its decision will not be re-
viewed by the courts in a collateral pro-
oeedinﬁ. As where the establishment of a
oourt depended upon the fact that the
county had a population exoceeding fifty
thousand, the court refused to question the
action of the legislature, although it ap-
peared by the United States census that
the population of the county was less that
the uired amount; 112 Mo. 691 ; and
where the legislature prohibited parents
from procuring or oonsenting to the em-
ployment of a female child under the age
of fourteen years as a dancer, the court
would not review its decision that such le%:
islation was necessary to protect the healt!
and morals of children on the und that
the law infringed the rights of parents in
some particular cases ; 8 N. Y. Cr. Rep. 888.

. Where a reapportionment of representa-

tives, based upon relative changes of popu-
lation, was made by act of congress to
take effect two years later, it was held to
be a political and not a judiciauuestion,
and the courts could not give ress for
a.n{ injustice resulting therefrom ; 86 Neb.
181 ; but with respect to apportionment
of the acts of alegislature, it was held that
man us proceedings to test their valid-
ity presented a judicial question of which
the ocourts had jurisdiction, and not & polit-
ical question with which they would not
interfere ; 188Ind. 178 ; 88 Wis. 80 ;19 N. Y.

SBR; Yosision of recognizi
] on of congrees izing a
claim as an equitable obligation of ghe
government and appropriating money for
its payment can rarely be the subject of
review by the courts; 168 U. S. 427,

A court or judge cannot be authorized to
perform legislative duties ; 68 Cal. 194.

An act of the legislature provided that
before any railway company should con-
struct its roads in the streets of a city, the
city authorities, or the superior court, or
a judge thereof, on appeal, should aﬁfrove
the plan of vonstruction. It was held that
the power which the superior court or a
judge thereof was required to exercise was

egislative and not judicial, and therefore
could not be exercised by them ; 87 Atl
Rep. (Conn.) 1680.

e case discusses the question fully.

An act authorizing the court or judge al-
lowing a mandamus to direct the manner
of serving it is not a delegation of legg%laf
tive powers; 68 N. W, Regég(lﬁnn.) 1085.

The act of July 25, 1882, authorizing
judﬁ and clerks of United States courts
to issue subpcenas upon the application
of the commissioner of pensions for the
examination of witnesses oonoerning pen-
sion claims, is constitutional and under it
the courts can compel witnesses to apﬁgar
and testify on that subject ; 78 Fed. Rep.
107. A statute authorizing judges to fix
salaries of deputies or assistants employed
by county officers is not unconstitutional
as a delegation of legislative power to a
judicial tribunal; 89 8. W. Rep. (Ky.) 49,
overruling 26 id. 581.

Questions frequently arise as to the valid-
ity of legislative acts requiring of execu-
tive officers duties quasi-judicial in their
character, the propriety of which is chal-
lenged upon the ground that they impose
judicial functions upon executive officers.

uch are provisions of law authorizing the
removal of subordinate officers, the consti-
tution of boards for taxation, assessment,
and the like. It is & well-settled principle
that ‘¢ judicial functions or duties can be
conferred only upon courts and judicial
officers ;” 118 Ind. 861 ; 39 Wis, 800 ; 88 Cal.
111. But it has been held that there is no
invasion of the judicial power in making
state executive officers &x officio of a state
board of taxation : 138 Ind. 518 ; id.609; or
charging them with the duty of assessing
property or serving on a board of -
tion ; 81 Nev. 880. 8o it was held that the
act, authorizing the t of &
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pablio park in the District of Columbis, or

viding that in case of disagreement
mm the land owner and the park com-
missioners the appraisement should be
submitted to the president, if his approval
did not impose & judicial function upon

the whose duty was merely to
Secide whether the Uniied States would
have the land at the appraised value, and
not to decide whether such value was
reasonable as respects the property owner;
’:::U. &dﬁs;tﬁch antm;t merely maktodes
president agent of congress £
cide whether the ings shall be com-
pleted or abandoned ; 20 D. C. 104.
A oonstitutional provision prohibiting
the legi from creating other courts
than mentioned in the constitution
does not prevent it from authorizing ap-
to a oourt from the decision of a
i board ; 33 S. W. Rep. (Ky.) 86 ; and
where the judicial power was vested by
the comstitution in certain named courts,
it was still competent for the legislature to
provide for the removal of administrative
in cities by the board of aldermen
“gitting as a court,” such power being
held not striotly judicial ; 86 8. W. Rep.

(K_ﬁ)’m .
fact that the law confers on jury
commissioners judicial powers in the seleo-
tion of citizens for jury services does not
involve a oconflict with the fourteenth
amendmenw t of the oomstitution ; 163 U. 8.
1.
(e poveren by authorising hion to nvests
autho: investi-
chsrguyof official misconduct of
state officers with a view to their removal ;
3 Kan. 331; or by an act authorizing
him to remove any officer appointed by
him; 3 277; and the action of a
removing an officer under
not be reviewed by the
oourts; id ; 47 La. Ann. 58.

The power to remove city officers for
is administrative, not judicial, and
therefore be conferred on a non-
judicial body ; 90 Wis. 612; .

ions of power between the judi-
ciary and the executive have generally
arisen upon applications for a mandamus
to compel or an injunction to prevent
aotion of an executive officer.

The question of power to issue a manda-
mos in such cases is discussed under the
Hils POWER, and the authori-
ties are there collected. A discussion of
the subject, not strictly in a suit at law,
but as the result of one, the participants in
which were a judge and a quasi-judicial
officer, may be referred to here.

In Gi v. The Collector of Charles-
ton it was held that the circuit court has no
Power to issue a mandamus to a collector,

him to grant a clearance,
and that all instructions from the execu-

i

Sive which are not supported by law are
illegal, and no inferior officer iaybound to
then ; 4 Hall, Am. L. J. 429. This

president criticising the action of the
ocourt and challenging its jurisdiotion ; <d.
488. In reply to this letter Mr. Justice
Johnson, who presided at the trial, made
some remarks, in the course of which he
says: ‘‘ Jurisdiction in a case is one thing ;
the mode of exercising that jurisdiction is
quite another;” the jurisdiction of the
court must be derived from the constitu-
tion, and he expressly disclaims ¢ any
other origin of our jurisdiction, especially
the unpopular unds of prerogative and
analogy to the king’'s bench.”

In asserting the necessity of the recogni-
tion of the right of the courts to coerce an
executive officer by a judicial order, he in-
sists that such authority is neocessarily in-
volved in the use of the term in the
constitution : ‘‘The term judicial power
conveys the idea both of exercising the
faculty of judging and of applying physical
force togive effect to a decision. e term
power could with no propriety be applied,
nor could the judiciary be denominated a
department of government, without the
means of enforcing its decrees. In a
country where laws govern, courts of jus-
tice necessarily are the medium of action
and reaction between the government and
the governed. The basis of individual se-
curity and the bond of union between the
ruler and the citizen must ever be found in
a judiciary sufficiently independent to dis-
regard the will of power, and sufficientl
energetic to secure to the citizen the f
enjoyment of his rights, Toestablish such
a one was evidently the object of the ocon-
stitution.” He contends that the establish-
ment of a judiciary without power to en-
force its decrees would have been to no
purpose, and that where a jurisdiction is
conterred and no forms prescribed for its
exercise, there is an inherent power in
the court to adopt a mode of prooeedin
adapted to the exigency of each case;

, Am. L. J. 4486.

In Missouri it is held that by reason of the
division of the power of government into
three departments and the dprohibit.ion of
the exercise by the one department of
powers belonging to another, 8 mandamus
will not lie to compel the governor to per-
form any duty pertaining to his office,
ministerial or political, and whether com-
manded by the constitution or by law ; 25
8. W. Rep. (Mo.) 876. But the mayor of a
city is not such an executive officer as is ex-
empt from judicial control; 59 Mo. App. 524.

It has been a subject of controversy how
far the decisions of the court of claims con-
trol the executive departments of the gov-
ernment of the United States in their action
on similar cases. It was said by Richard-
son, C. J., that the decisions of the ocourt
of claims in general, not appealed from,
are guides to the executive officers of the

vernment, and furnish ents for

e executive departments in all like cases ;
18 Wash. L. Rep. 122. This decision was
thus criticised by Comptroller Lawrence :
The court of claims undoubtedly had a
right (1) to lay down law for itself, but it
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has no authority to lay down law (2) for
the executive officers of the government,
yet the opinion referred to assumes to do
so. This is the neoessary effect of the
words employed by it, and whether so in-
tended or not, it is their logical effect. For
if the court of claims can prescribe not
only its own duties and the rules and prin-
ciples of law governing its own action, but
also the same for accounting officers in the
executive administration of the executive
business of the government, it may for like
reasons do the same for heads of executive
de ments and even the president him-
self ; 6 Dec. First Comp. 238. :

The federal courts willnot interfere with
the pension officers in the exercise of their
discretion ; 14 Pet. 409 ; 7 Wall. 347 ; 116
U. 8. 423.

uestions purely political or arising out
of international relations the courts do not
assume to determine, but leave them to
what they term the political departments
of the government and follow the decisions
of the executive. Such a question is the
reoo%:lition of independence or belligerency
which is discussed at length under the title
of EXECUTIVE POWER.

The power of the courts to enjoin exec-
utive officers rests upon the same prin-
ciples as those applicable to a mandamus.
It is the general rule that the official action
of the executive department of the govern-
ment or of the state cannot be controlled
by a writ of injunction ; 82 W. Va.1; 8
Pickle 319 ; 109 Ind. 1. The execution of
orders of the president for removing intrud-
ers from government land will not be in-
terfered with by injunction ; 1 Okl. 454,

An injunction may be obtained to pro-
tect a facto officer whose title is dis-
puted as well as that of one de jure, but it
18 not an appropriate means of determining
a title to an office; 124 U. 8. 210; 44
La. Ann. 833. In neither of these cases,
however, is there involved any question
of conflict between the executive and
judicial power, inasmuch as the latter

egitimately extends to and includes pro-
ceeding for the trial of title to office by
quo warranto, which title see.

The power of st.a(zing the execution of a
death sentence pending an appeal conferred
by law on a courtis not the granting of a
reprieve within the meaning of a constitu-
tional nt of executive power,but is a
judicial power included in the separation of
government into three independent de;
ments ; 85 N. E. Rep. (Ind.) 179. See 97
Ind. 878.

In State ex rel. Drake v. Doyle, Sec.
of State (40 Wis. 175), which was an ap-
plication for a mandamus against the
state officer seeking to require him to
revoke the license of an insurance com-
pany, return was made pleading an injunc-
tion of the circuit court of the United
States to restrain the Secretary of State
from revoking the license, and it was held
that ¢‘ where a suit is prosecuted in a fed-
eral court by a K:isvate party inst a
state officer who no personal interest

or liability in the action, but is sued in his
official capacity only, to affect a right of
the state only, the state is the real defend-
ant, within the prohibition of the 1ith
amendment to the federal constitution.
A circuit court of the United States has
therefore no jurisdiction of a suit by a
foreign corporation to restrain a state offi-
cer from revoking (as required by the law
of the state) a license granted the plaintiff
corporation to do business in the state,”

So also the power to exclude or to expel
aliens, being a power affecting international
relations, is vested in the political depart-
ments of the government and is to be
regulated by treaty or bg act of congresg
and to be executed ﬂ the executive
authority according to the regulations so
established, except so far as the judicial
department has been authorized bl‘: treaty
or bystatute or is required by the para-
mount law of the constitution to inter-
vene ; 149 U. 8. 698.

Of all the instances of what appears to
an American legal mind the confusion
of powers under the English system, none
is more striking than the commingling of
executive and judicial duties found in the
office of the lord chancellor.

In commenting upon the alteration in
his customary position by the powers of an
administrative character conferred upon
him by the Judicature Aots, a recent
writer says, ‘ It would appear, to the in-
dependent observer, that the tenure, the
power of appointments, and the adminis-
trative duties of the chancellor, though
necessarily pertinent to his high office, are
inconsistent with his position as chief
judge, co-equal and co-ordinate with the
others, and that if the intention of the
statute was to confer that position upon
him, it was cont to English usage, if
not unconstitutional.” Inderwick, King’s
Peace 232. )

There has been much recent discussion
as to whether the courts, in late decisions
dealing with labor strikes and public com-
motion arising out of them, have extended
their jurisdiction beyond recognized prin-
ciples. In thisdiscussion the phrase “govern-
ment b{‘ injunction ” has been constantly
used. The cases are cited under the titles:
INJONCTION ; CONTEMPT; LABOR UNION ;
CONSPIRACY ; COMBINATION ; BOYCOTT ;
STRIKES ; and do not require further dis-
cussion here. Seealso, 13 Law Quart. Rev.
847; 81 Am. L. Reg. N. 8.1, 782; 84 id.
§76; 8714d. 1; 8 Va. L. Reg. 625; Rep. Am.
gazr. Assn. 1864, p. 209; 29 Am. L. Rev.

See DELEGATION ; EXECUTIVE POWER ;
LEGISLATIVE POWER ; CONSTITUTIONAL ;
gUDGE-MADE LAW ; JURISDICTION ; JURY ;

UDGE.

JUDICIAL PROCEEDINGS. Pro-
ceedings relating to, practised in, or pro-
ing from, a court of justice.

nclusive presumptions are made in
favor of judicial proceedings. Thus, it is -
an undoubted rule of pleading that nothing
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shall be intended to be out of the jurisdic-
jon of & ior court but that which is so
expressly ; 1Saund. 74; 10Q. B. 411,
455-459. 8o also, it is presumed, with respect
tosuch writs as are actually issued by the
superior courts at Westminster, that they
are duly issued, and in a case in which the
courts have jlllmsdiction,unless the oontmﬂ
appears on the face of them; and all suc
writs will of themselves, and without any
further allegation, protect all officers and
others in their aid acting under them ; and
this, too, although they are on the face of
them i , or even void in form ; 8 Co.
54 a ;10 Q. B. 411, 455.

The rule is well settled by the authorities,
that words spoken in the course of judicial
proceedings, though they are such asim-
pute crime to another, and therefore if
spoken elsewhere would import malice and
be actionable in themselves, are not action-
able if they are applicable and pertinent to
the subject of inquiry. And this extends
not merely to regular courts of justice, but
to all inquiries before magistrates, referees,
municipal, military, and ecclesiastical
bodies ; and they are only restrained by
this rule, viz., that they shall be made in
good faith to courts or tribunals having
i:risdicﬁon of the subject, and power to

and decide the matter of complaint or
aocusation, and that they are not resorted
to as a cloak for private malice. The ques-
tion, therefore, in such cases is, not whether
the words spoken are true, not whether
are actionable in themselves, but
whether they were spoken in the course of
judicial proceedings, and whether they
were relevant and pertinent to the cause
or subject of inquiry ; Newell, Def. Lib. &
Stand. 424; Heard, Lib. & 8. §101. The
rule that no action will lie for words spoken
or written in the course of any judicial pro-
ceeding has been acted upon from the
earliest In 4 Co. 14 b, it was ad-
if one exhibits articles to
, ‘“in this case the

§

those who have just cause for complaint
would not dare to complain, for fear of in-
finite vexation.” And it has been more
recently decided, that, though an affidavit
made in a judicial proceeding is false, slan-
X &r;d malic;:)auksl. no actlsisog vgillmlsie
against ing it ; . B. H
¢H &N, ﬁgny 8
The general rule is subject to this quali-
fication ; that in all cases where the (%ject
or occasion of the words or writing is re-
dress for an all wrong, or & groceeding
in 8 tribunal or before some individual or
amociated body of men, such tribunal, in-
dividual, or body must be vested with au-
thority to render judgment or make a de-
cision in the case, or to entertain the pro-

ing, in order to give them the ion
m communications. is quali-
fication of the rule runs through

the

cases where the question is involved ; Odg.
Lib, & 81. 188, n ; Heard, Lib. & 8. § 104.
Statements made extm-judiciallz to a
magistrate with a view to asking his ad-
Eic;4 are not a judicial proceeding; 8 B. &

Official Records of the States. The
constitution provides that full faith and
credit shall be given in each state to the
public acts, records, and judicial proceed-
ings of every other state. This applies as
well to the judgments and records of the
courts of the several territories; 48 Minn.
108. Congress may by general laws pre-
scribe the manner in which such acts, rec-
ords, and proceedings shall be proved and
the effect thereof. The term records in-
cludes all executive, judicial, legislative,
and ministerial acts, constituting the public
records of the state ; Desty, Fed. Const.
208 ; 20 How. 250; 16 Tex. gOQ.

Legislative acts must be authenticated
by the seal of the state ; 4 Dall. 412.

As to the effect of judicial proceedings
under this provision, see FOREIGN JUDG-
MENTS. As to records generally, see REC-
ORDS.

See generally, JUDGE; JUDGE-MADE LAW;
gumcul. DOCUMENTS ; JUDICIAL POWER ;

URY.

JUDICIAL RATIFICATION. In
8cotch Law. The declaration by a mar
ried woman before a judge that a disposi-
tion or deed of alienation of her heritable
property has been made voluntarily and
without fear or coercion on her part. See
ACKNOWLEDGMENT.

JUDICIAL SALE, A sale, by au-
thority of some competent tribunal, by an
officer authorized by law for the purpose.
The term includes sales by sheriffs, mar-
shals, masters, commissioners, or by trus-
tees, executors, or inistrators, where
the latter sell under the decree of a court.

A sale, whether public or private, made
by a receiver, pursuant to the direction or
authority given by the court, is a judicial
sale. 114 N. Y. 621.

It is premature and erroneous to decree
a sale of property to satisfy incumbrances
thereon before ascertaining the amounts
and priorities of the liens binding such pro;
ggty&;}s 22 8. E. Rep. (Va.) 110, reversing B;

A decree confirming a master’s sale, and
declaring that the title be vested in the
purchaser ¢ upon the payment of the pur-
chase money,” vests no title in such pur-
chaser until the purchase money is paid ;
41 S. W. Rep. (Tenn.) 1078.

The officer who makes the sale conveys
all the rights of the defendant, and all other
persons legally affected by the proceed-
ings. in fthe property sold. Under such a
sale there is no warranty, either express or
implied, of the thing sold; 9 Wheat. 616;
61 N. J. Eq. 135; 104 Ind. 185. A sale af
real estate does not conclude one nota
party to those proceedings; and whatever
title he had to the property so sold remains
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unaffected by the sale; 147 U. 8. 481,
‘Where the property sold under adecree is
oorrectly represented by a plat, referred to
in the advertisement and exhibited at the
sale,which discloses an encroachment on
a street, the Furohaser cannot plead igno-
rance thereof ; 91 Va. 114. A purchaser at
a judicial sale, not made under compulsory
process, can set up eviction of a mount
title as a defence in an action for the -
chase money, but where land is sold in
equity to pay the debts of an estate, and a
judgment has to be rendered against the
purchaser for the purchase money, he
cannot enjoin its collection because of evic-
tion; 41 S. C. 508.

The doctrine of caveat emptor applies, to
a sale under a decree foreclosing a mort-

gage, and the purchaser cannot rely upon
statements e by the officer conducting
the sale that he will get a title free from
incumbrance ; 58 N. W. Rep. (Neb.) 953,

aff. 35 Neb. 486.

The purchaser of a leasehold interest at
a sheriff’s sale is charged with notice of the
lease and subject to its covenants and
conditions ; 158 Pa. 401; and a purchaser
at such sale of an heir's interest is bound
by notice given at the sale by decedent’s
heirs that the interest was subject in the

urchaser's hands to the right, if any, of
Seoedent's estate to charge the heir’s in-
debtedness against his share; id. 292
Where a conveyance from a life tenant is
procured by fraud and the property sold
under a judgment inst a vendee, & pur-
chaser at that sale with knowledge of the
fraud can hold against the devisees in re-
mainder ; 94 Ga. 684. The title of a pur-
chaser of land at judioial sale duly confirms
any rendered invalid by fraud in prior
transfer of a decree of sale if the sale itself
was free from fraud ; 42 Neb. 156. A decree
homologating proceedings at a family meet-
ing to sell a child's property will protect a
urchaser in good faith ; 47 La. n. 882.
uity will not relieve a purchaser from
oomplying with the termsof sale because
of a defect in the title, rendering the title
unmarketable, of which the purc r Was
izant ; 81 Md. 525. here land is
sold under a condition not authorized by
the decree of sale, the purchaser will not be
compelled to take the title although his son
signed the condition without apprehendin
its effect; 71 Hun 54. It is well settl
that  the title of an innocent purchaser of
land at a judicial sale under a mortgage is
not affected by the usurious character of
such mortgage.” Saulsbury, Ch., in 5 Del.
Ch. 302; 1 Johns. Cas. 158; 10 Johns. 185;
58 Barb. 285. See as to bona fide purchaser,
21 L. R. A. 88. Whenreal estate is sold by
the sheriff or marshal, the sale is subject to
the confirmation of the court, or it may be
set aside. See 4 Wash. C. C. 45, 322.

An officer at a sale on execution con-
ducted by himself cannot act as agent,
with full discretionary powers of an absent
ferson in the purchase of property, since

he law casts on him the duty of fidelity to
the exeoution debtor, and such purchase

by the officer is void, and confers no title
on his principal ; 65 Vt. 457.

Any statements made with a pusxgnse to
deter bidding may avoid the sale ; 88 Mich.
144 ; 161 Pa. 418; 88 8. C. 357 ; 88 Ga. 696.

It is generally said to be a rule that mere
inadequacy of price is not of itself suffi-
cient und for settin% aside a judicial
sale; 49 N. J. Eq. 856; 22 S. W. Rep. (Ky.)
825; 21 Nev. 201; 145 U. 8. 849; and t}{st
there must be shown in addition to inade-
quacy some fraud, accident, mistake, or
other special circumstance to warrant re-
scission of the contract; 89 Va. 836. But
the general rule as stated is not sustained
without qualifications, since the inadequacy
may be so gross as to shock the conscience
of the court, as it is frequently expressed,
and to be regarded as of itself sufficient

und for setting aside the sale; 36 W.

a. 598 ; 51 N. J. Eq. 804 ; as where land val-
ued at $8,000, with incumbrances amount-
ing to $2,700, was sold at $2,000; 56 Minn.
12; or where the same land brought ata
subsequent sale §1,500 ; 60 ¢d. 262. Where
the price is grossly inadequate, the court
will be quick to seize upon any other cir-
cumstance im hing the fairness of the
transaction ; lthl U. 8.3834; or th%d least ir-
re, ity in the proceeding ; 63 Mo. App.
% as to inadequacy, 28. W. Rgg

y. .

A sale of property as a whole may be
confirmed if the decree that it be so sold is
not objected to, and there is no offer of a
better bid in case the bidding be reopened ;
60 Fed. Rep. 9. The objection that differ-
ent parcels of real estate were sold together
cannot be made by one who has suffered
no injury therefrom; 188o. Rep. (Ala.) 988,

Combinations to prevent competitive
bidding, and any conduct at the sale upon
the part of interested parties whioch is
fraudulent in fact, or the circumstances
attending which induce the court to treat
it as fraudulent, will make the sale void, as
where there was an agreement between
judgment creditors without knowledge of
the debtor that one should refrain from
bidding, in consideration of a promise to
pay his judfment, made by the other, the
sale was held void for fraud ; 161 Pa. 418 ;
and where a mortgagor publicly announced
at the sale that she was a widow dependent
upon the gremises for support, that she in-
tended to bid, and that she requested no one
to bid against her, the sale was set aside ; 88
8.C.857. One intending to purchase com-
mits fraud by hiring another not to bid
against him ; 43 Neb. 49 ; 48 Ohio 554 ; and
on disclosure of the facts after sale,payment
of purchase money, and conveyance, an ad-
ministrator's sale may be set aside ; 88 Ga.
696 ; and to show such fraud evidence is ad-
missible of the amount intended to be bid
by the competitor who was hired not to bid;

. ; but where the competitor is induced
by an execution creditor under a secret
agreement to refrain from bidding, it is in-
competent for the creditor to show on a peti-
tion for subrogation that the property
brought less than its mnarket value; 94
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Pittsb. Leg. J. N.8.92. Where during
an admﬁmg:"a) sale, one of the bidders
with the others for a considera-

tion to stop bidding, and he thereby ob-
tained the pro) for less than its market
value, the sale was void ; 149 I1l. 163 ; but
where there is an ment between two
to prevent biddinﬁ, and one of
mn[:lmhases the land, the sale will not
be set aside at the instance of the other on
the ground that he was prevented from
bidding by reason of inducement offered
by the purchaser ; 108 N. C. 87. An agree-
ment ween five lien holders, any one
of whom was financially unable to bid for
himself, that one should bid on the proPerty
a8 trustee for them all, was not invalid as
8 combination to disco

urage bidding; 41
Neb. 708.

An ent between parties interested
in a judicial sale of land, that one of them
shall bid enough to cover certain liens on
which the other might be collaterally lia-
ble, and that the other shall not bid against
him, no plan being formed or means used
to procure for either an ynjust advantage
over third persons, or to prevent bidding
by them. is not unlawful.

Upon the refusal of a purchaser at a ju-
dicial sale to fulfil his contract, the estate
may be resold and such purchaser held lia-
ble for any deficiency in én'iee arising u%on
theseoon({sale; 127 U. S. 518. But it has
been held that to be held liable he must be
served with a rule, awarded after the sale
was reported, to show cause why he should
not complete his purchase, or in default,

the property to be resold; 238 8. E. Rep. (W,
Va.) 57{9 as to defaulting purcﬁaser,
7 Alb. L. J. 508

Se¢e an unusually elaborate and valuable
note on the subject of injunctions against
judicial sales in 80 L. R. A. 98-143; and a
similar note upon the protection accorded
to purchasers and who is a bona fide pur-
chaser, in 21 id. 38-54.

See, generally, Rorer, Judicial Sales;
Tiedeman, Sales ch. 17 ; FRANCHISE ; EXE-
CUTION; MORTGAGE; SALE; TAX SALE; VOID.
And see as to proceedings and conduct of
smle, 8L. R. A. 440; 76 Am. Dec. 704 ; of
franchise, 20 L. R. A. 787 : of equity of re-
demption, 7 Can. L. J. 257; interest sold,
29 Am. 8t. Rep. 658.

JUDICIAL. SEPARATION.
SEPARATION,

JUDICIAL STATISTICS. Statistics,
published by authority, of the civil and
criminal business of the United Kingdom,

Hes

and matters appertaining thereto. Annual
reports are ished separately for (1) Eng-
land and Wales, (2) Ireland, (8) Scotland.

The statistics for England and Wales con-
tain statements of the police establish-
meats and expenses, and the number of
offences committed and offenders appre-
bended ; statements of the number of in-
* quests held by coroners ; of the number of
pemons cor&mailtted f«i: t{i:ﬁ at assizesinsnd
seemiong, wi e result of the proceedings;
of the state of prisons, with returns of re-

formatory and industrial schools, and of
criminal lunatics ; of the causes in the su-
perior courts of common law and equity,
etc., and the county courts ; also of the ap-
peals to the Privy Council, and the judicial
proceeding of the House of Lords. The
same matters, though with some differ-
ence in the arrangement, form the bulk of
the report for Ireland. Kindred matters
are dealt with in the report for Scotland,
tho:gh there is a wider divergence, ren-
dered necessary by the variation between
gl%v laws of Scotland and England; Moz.

JUDICIAL WRITS. In English
Practice. The capias and all other writs
su uent to the original writ not issuing
out of chancery, but from the court to
which the original was returnable.

Being grounded on what had in
that court in co uence of the sheriff’s
return, they are ed judicial writs, in

contradistinction to the writs issued out of
chancery, which were called original writs ;
8 Bla. Com. 282.

JUDICIARY. The system of courts
of justice in a country. The department
of government charged or concerned with
the administration of justice. The jud
taken collectively ; as, the liberties of the
people are secured by a wise and independ-
ent judiciary. The term is in very current
use in designating the method of selecting
judges in a state or country,—as, an elec-
tive judiciary.

As an adjective: Of or pertaining to
the administration of justice or the courts;
judicial,—the judiciary act, the judiciary
amendment, the judiciary question, etc.
See COURT ; JUDGE ; 8Story, Const., 5th ed.
§1578.°

JUDICIARY ACT. The act of ocon-
gress of Sept. 24,1789, establishing the fed-
eral courts of the United States.

This act, of which the authorship is at-
tributed to Oliver Ellsworth, has remained
in force without substantial change, save
in the extension of the system as required
by the growth of the nation. Its provis-
ions are embodied in the Revised Statutes.

This act, oonslderintg the complex and highly
artificial nature of the federal jurisdiction, is justly
regarded as ‘one of the most remarkable instances

of wise, sagacious, and thoroughly considered legis-
la:lvseﬂ enactments in the hlstaory’:)t the law.’ "g‘:e

. 871, 878.

*The wisdom and forethought with which it was
drawn have been the admiration of succeeding
gnmtiona. And so well was it done that it remains

the present day, with a few unimportant changes,
the foundation of our system of judicature, and
the law which confers, governs, controls, and limits
the powers of all the federal courts, except the
Supreme court, and which lsrg% reful.tes the
exercise of its powers.” 8 Wall. 407, 414,

JUDICIO SISTI. The caution judicio
sisti, given in a Scotch court, is a security
to abide judgment within the jurisdiction of

e court. By the ordinar{ form of the
bond the surety undertakes that the princi-
gal 8 8 r to answer any action to be

rought within six months. Bell.
Ersk. Prin. III. iii. 28.
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JUDICIUM. In Roman Law., The
proceeding before a judge or judex (q. v.)
to obtain his decision of the legal issue,
presented as the result of the proceedings
tn jure. Sohm, Inst. Rom. L. § 84. See
In Jupicio ; IN JURE.

JUDICIUM CAPITALE. In Eng-
lish Law. Judgment of death; capital
judgment. Fleta, lib. 1, ¢. 89, § 2. Called
also *‘judicium vite amissionis,” judg-
ment of loss of life. Id. lib. 2, c. 1, § 5.

JUDICIUM DEI (Lat. the judgment
or decision of God).

In Old lish Law. A term applied
to trials by ordeal ; for, in all trials of this
sort, God was thought to interfere in favor
of the innocent, and so decide the cause.
These trials are now all abolished. |

JUDICIUM PARIUM. In English
I;aw. .Judgmenttof :h% peers; judgment .
of one's peers; trial by jury. a
Charta, c. % See JURY. g {

JUGE D’INSTRUCTION. In
French Law. An officer subject to the
Procureur-General, who in cases of crimi-
nal offences receives the complaints of the
parties injured, and who summons and
examines witnesses upon oath, and after
communication with the procureur-gen-
eral draws up the forms of accusation. .
They have also the right, subject to the ap-
proval of the same superior officer, to ad-
mit the accused to bail. They are appointed
for three years, but are re-eligible for a fur-
ther period of office. They are usually
chosen from among the regular judges.
The criminal p; ure as administered
by these officers has been characterized by
the most inquisitorial methods, opposec in
everg sense to English and American ideas
on the subject. By the act of December 8,
1897, promulgated while this title is in
press, changes of the most radical charac-
ter have been introduced. Under the new
law, within twenty-four hours of his arrest,
an accused person must be conducted be-
fore the procureur de la république, who
must require the juge d'instruction to
question him immediately. In case of his
refusal, absence, or other obstacle, the
accused must be examined without delay
by the official designated by the public
minister. In default of examination with-
in the time prescribed, the public prosecutor
must order him to be setat liberty, and any
person kept confined for more than twenty-
four hours in the place of detention with-
out examination, or without being brought
before the public prosecutor shall be con-
sidered as arbitrarily detained, and all vio-
lations of this law by officials are to be
prosecuted as outra.ies against liberty. At
the examination the magistrate having
verified the identity of the accused, is re-
q;‘n;red to make known to him the facts
charged against him and receive his decla-
ration, first having warned him that he is
free not to make any. Mention of this
warning must be made in the procés-verbal.
If the aocusation is sustained, the magis- .

| Journal Officiel de la Républ.

trate shall inform the accused of his right
to choose a counsel, and if he makes no
choice, shall himself appoint one, if the
accused demands it. Mention of this for-
mality must be made in the procés-verbal.
If the accused has been found outside of
the arrondissement where the warrant was

' issued, and at a distance of more than ten

myriameters (about 60 miles) from the prin-
cipal place of the arrondissement, he is
conducted before the public prosecutor of
the one in which he was found and by him
examined. The accused is not removed
from this jurisdiction against his consent,
and if when the inquiry is made of him,
that is refused, information is sent to the
officer who signed the warrant, with a
statement of facts bearing on the identity
of the person. The warning must be given
to the accused at this examination that he
is free not to make any declarations, and it
must be mentioned in the procés-verbal.
The juge d’instruction charged with the
matter decides immediately upon the re-
ceipt of this message whether there is rea-
son to order the transfer. In case of fla-
grant crime the juge d’instruction can pro-
ceed to examine him immediately if there
is urgency resulting from the condition of
a witness in danger of death, or the exist-
ence of indications likely to disappear, or

even if he is taken away from the place.

If the accused remains in custody, he can
immediately have the first examination
and communicate freely with his counsel.
Provisions of the law of July 14, 1885,

‘amending article 613 of the code of crimi-

nal instruction are abrogated in all that
concerns places of detention subjected to
the cell régime. There may be an inter-
diction of communication ordered by the
juge d’instruction for ten days, which may

once only renewed for ten days more.
In each case the interdiction of com-
munication shall not apply to the counsel
of the accused. He must make known the
name of his counsel, and whether detained
or set free, cunnot be examined unless with
his express consent except in the presence
of his counsel. The counsel can only act
for him after having been authorized by
the magistrate, and in case of refusal, a
note should be made of the incident in the
procés-verbal. The counsel should be sum-
moned by letter at least twenty-four hours

"in advance. The counsel is entitled to be

informed by the recorder of the inquiries
to which the accused is to be subjected
and of every order made by the Judge.

ique Francaise,
Dec. 10, 1897

JUICIO. InSpanish Law. A. trial
or suit. White, New Recop. b. 3, tit. 4, c. 1.

JUICIO DE APEO. In 8
Law. The decreeof a competent tribunal
directing the determining and marking the
boundaries of lands or estates.

JUICIO DE CONCURSO DE ACRE-
EDORES. In 8panish Law. The de-
cree obtained by a debtor against his cred:
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itors, or by the creditors against their debt-

or, for the payment of the amount due,

according to the respective rank of each

oreditor, when the propert{ of the debtor is
ihnl:‘nmcient to pay the whole of his lia-
ilities.

JUMPING BAIL. A colloquial ex-
ion describing the act of the principal
m a bail bond in violating the condition of
the obligation by failing to do the thing
stipulated, as, not ap ing in court on a
particular day to abide the event of a suit
or the order of court, but instead, with-
drawing or fleeing from the jurisdiction.
Anderson’s L. Dict.

JUNIOR. Younger. This has been
held to be no part of a man’s name, but an
addition by use, and a convenient distinc-
tion between a father and son of the same
name. 10 Paige, Ch. 170; 7 Johns. 549 ;
1 Pick. 338; 17 id. 200; 8 Metc. Mass. 330.
See 131 Mass. 184.

Any matter that distinguishes persons
renders the addition of junior or senior un-
necessary ; 1 Mod. Ent. 85; Salk. 7. But
if the father and son have both the same
name, the father shall be prima facie in-
tended. if junior be not added, or some oth-
ermatter of distinction ; Salk. 7; 6 Co. 20;
11id.39; Hob. 330. If father and son have
the same name and addition, and the for-
mer sue the latter, the writ is abatable un-
less the son have the further addition of
junior, or the younger. But if the father

the defendant and the son the plaintiff,
there is no need of the further addition of
senior, or the elder, to the name of the
father; 3 Hawk. Pl. Cr. 187; Laws of
Wowmen 380.

JUNIOR BARRISTER. A barrister
under the rank of queen’s counsel. Moz. &
W. Also the junior of two counsel em-
ployed on the same side in a case.

JUNK-8SHOP. A place where odds
and ends are purchased and sold. 12 Rich.
L. 470. In this case it was said that ‘it
is perfectly immaterial whether it is a lar,
or a srall shop,” and a person was properly
indicted and convicted for keeping suc
a house without license who bought from
other shops, and also from persons bringing
to his shop the articles which make a junk-
shop. here a tax was laid upon ‘‘ stores”
in which the stock never exceeds in value
$2,000, the term was held to cover a store
kept by a dealer in old iron and other
metals, old glass, old rope, and old paper
stock ; 72 Miss. 181.

Acts prohibiting the keeping of such
shops without license and prescribing a
fine for violation of the act are constitu-
tional; 45 Ohio St.88; although they impose
different licenses upon dealers in general
merchandise and those who sell specified
articles; 20 La. Ann, 283 ; but such a tax
was held invalid when a municipal ordi-
nance clearly showed that it was for rev-
enue, an act for raising revenue not being
an exercise of police power ; 72 Miss. 181.

See as to Pawnbrokers, Junk-dealers,
etc., 82 L. R. A. 116 ; PAWNBROKERS.

JURA. As to titles based on this word,
see the corresponding titles under Jus.

JURA FISCALIA (Lat.). Rights of
the exchequer. 38 Bla. Com. 45.

JURA IN RE (Lat.).
Rights in a thing, as op
thing (jura ad rem). Rights in a thing
which are not gone upon loss of possession,
and which give a right to an actionin rem

inst whoever has the possession. These
rights are of four kinds : dominium, here-
ditas, servitus, pignus. Heineccius, Elem.
Jur. Civ. § 833. Jus IN RE.

JURA PERSONARUM (Lat.). Im
Civil Law. Rights which belong to men
in their different characters or relations,

In Civil Law.
to rights to a

father, apprentice, citizen, etc. 1
JUNIPERUS SABINA (Lat). In|3 » 8pp ’ '
Moedical Jurisprudence. This plant is | Sparsw. Bla. Com. 122, n.
commonly called savin. JURA REGALIA (Lat.).

Itis used for lawful purposes in medi-
cine, but too frequently for the criminal
purposs of producing abortion, generally
endangering the life of the woman. It is
usually administered in powder or oil.
The dose of oil for lawful purposes, for a
mn rson, is from two to four drops.
, Med. Dict. Sabina. Foderé mentions
8 case where a large dose of powdered
savin had been administered to an ignorant
girl in the seventh month of her pregnancy,
ich had no effect on the foetus. It, how-
ever, nearly ook the life of the girl. Fo-
deré, tome iv. p. 431. Given in sufficiently
large doges, four or six grains, in the form
m'der, it kills a dog in a few hours;
even its imsertion into a wound has
the mme effect. 8 Orfila, Traité des Poisons
€ Por 4 form of indictment for admin-
ieragsavin to 8 woman quick with child,
;;3” Cr. L. 796. 1 Beck, Med.
- 316,

yal rights.
1 Bla. Com. 117, 119, 240; 8 i¢d. 45. See 21
& 22 Vict. c. 45.

JURAMENTA CORPORALES
(Lat.). Corporal oaths, q. v.

JURAMENTUM CALUMNIZA
(Lat. oath of calummny). In Civil and
Canon Law. Anoath ret}lmred of plaintiff
and defendant, whether the parties them-
selves insist on it or not, that they are not
influenced in seeking their right by malice,
but believe their cause to be just. It was
also required of the attorneys and procu-
rators of the parties. Called, also, jugju-
randum or sacramentum calumnice. Calv.
Lex"h‘i Vicat, Voc. Jur. Utr. ; Clerke, Pr.

y JUDICIALE (Lat.).
InCivil Law. An oath which the judge,
of his own accord, defers to either of the

parties.
| Itis of two kinds: first, that which the
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judge defers for the decision of the cause,
and which is understood by the general
name juramentum judiciale, and is some-
times called suppletory oath, juramentum
suppletorium ; second, that which the judge
defers in order to fix and determine the
amount of the condemnation which he
ought to pronounce, and which is called
Juramentum in litem. Pothier, Obl. p. 4,
c. 8, 8. 8, art. 8.

JURAT. In Practice. That part of
an atfidavit where the officer certifies that
the same was ‘‘ sworn ” before him.

The jurat is usually in the following
form., viz. : ‘‘ Sworn and subscribed before
me, on the — day of —, 1842, J. P.,
justice of the peace.”

In some cases it has been holden that it
was essential that the officer should sign
the jurat, and that it should contain his
addition and official description; 8 Cai.
128; 23 Disn. 472. But see 2 Wend. 283 ; 12
id. 223; 2 Cow. 553; 3 Johns. 479 ; 17 Ind.
204 ; Proff. Not; 186 Ind. 680. A jurat
being no part of an affidavit, a general
demurrer to the sufficiency of the affidavit
will not reach a failure to add to the name
of the person who administered the oath
s official designation ; 98 Ga. 252.

An officer in some English corporations,
chiefly in certain towns in Kent and Sus-
sex, whose duties are similar to those of
aldermen in others ; stat. 1 Edw. IV.; 2 &
8 Edw. VI. c. 80; 13 Edw. I. c. 28.

Officers in the island of Jersey, of whom
there are twelve, members of the royal
court, and elected for life; 1 Steph. Com.,
11th ed. 103; L. R. 1 P, C. 94,

JURATA (Lat.). In Old English
Law. A jury of twelve men sworn. Es-
cially, a jury of the common law, as dis-
gienguished from the assiza, or jury estab-
lished or re-established by stat. Hen. II.
The jurata, or common-law jury, was a
jury called in to try the cause, upon the
prayer of the parties themselves, in cases
where a jm:{ was not given by statute
Hen. IL., and as the jury was not given
under the statute of Henry II., the writ of
attaint provided in that statute would not
lie against a jurata for false verdict. It
was common for the parties to a cause to
request that the cause might be decided by
the assiza, sitting as a jurata, in order to
save trouble of summoning a new jury, in
which case *‘cadif assiza ef vertitur in
Juratam,” and the cause is said to be de-
cided non in modum assize, but in modum
jurate. 1 Reeve, Hist. Eng. Law 885, 336;
Glanville, lib. 18, c. 20 ; Bracton, lib. 8, c. 30.
But this cistinction has been long obsolete.
Jurate were divided into: first, jurata
dilatoria, which inquires out offgl‘:ders
against the law, and presents their names,
together with their offences, to the judge,
and which is of two kinds, major and minor,
acoording to the extent of its jurisdiction ;
, Jurata judicaria, which gives ver-
dict as to the matter of fact in issue, and
: i8 of two kinds, civilis, in civil causes, and
eriminalis, in criminal causes. Du Cange.

A clause in nisi prius records called the
Jury clause, so named from the word jurata,
with whicl; its L:tl:‘in form begins. 'I:bl;ls
entry, jurata ttur in respeclu, is abol-
lshe'g Com. m Proc. Act, 1852, § 104;
Whart. Law Lex.; 9 Co. 82; 59 Geo. III.
c. 48; 4 Bla. Com. 842. Such trials were
usually held in churches, in presence of
bishops, priests, and secular judges, after
three days fasting, confession, communion,
etc. Du Cange.

A certificate placed at the bottom of an
affidavit, declaring that the witness has
been sworn or affirmed to the truth of the
facts therein alleged. Its usual form is,
‘“ Sworn (or affirmed) before me, the ——
day of —, 18—.” A jurat.

JURATORY CAUTION. A security
sometimes taken in Socotch p ngs,
when no better can be had, vie. : an inven-
tory of effects given up upon oath, and as-
gigned in security of the sums which may
be found due. 11, Dict.

JURE DIVINO (Lat). By divine
right. Divine Right is the name genenll{
ﬁiven to the theory of government whio!
olds monarchy tobe the only legitimate
form of government. The monarch and
his legitimate heirs being, by divine right,
entitled to the sovereignty, cannot forfeit
that right by any misconduct, or any

riod of disFomion. But where the

nowledge of the right heér 11:?1 lost, the
usurper, being in possession e permis-
sion of God, is to be obeyed as the true
heir. Sir Robert Filmer, the most distin-
%hed exponent of the theory, died about

JURE PROPINQUITATIS (Lat.).
By right of relationship. Co. Litt. 10 b.

JURE REPRESENTATIONIS(Lat.).
By right of representation. See PER STIR-
PES. 2 Sharsw. Bla. Com. 219, n. 14, 224,

%URE UXORIS (Lat.). Byrightof a
wife.

JURIDICAL. Relating to administra-
tion of justice, or office of a judge. Web-
ster, Dict.

Regular ; done in conformity tothe laws
of the country and the practice which is
there observed.

JURIS ETDEJURE (Lat.). Of right
and by law. A presumption is said to be
Juris et de jure when it is conclusive, 1. e.
when no evidence will be admitted to re-
but it, in contradistinction to a presum
tion, which is simply juris, 7. e. rebuttable
by evidence; 1 Greenl. Ev. § 15, note:

ills, Circ. Ev. 29; Best, Pres. 20, § 17;
Best, Ev. 43.

JURIS ET SEISINA CONJUNC-
TIO (Lat.). The union of seisin, or pos-
session, and the right of possession, form-
ing a complete title. 2 Bla. Com. 199, 811.

JURIS CONSULTUS (Lat. skilled
in the law). In Civil Law. A person
who has such knowledge of the laws and
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customs which prevail in a state as to be
able to advise, act, and to secure a person
in his dealings. Cioero. .
The early jurisconsults gave their
inions gratuitously, and were also em-
Ey:d in drawing up written documents.
Augustus to Adrian, only those
sllowed by the em; r could be juriscon-
sults ; before and after those emperors, any
could be jurisconsults who chose. If their
inion was unanimous, it had the force
law: if not, the prestor could follow
Ehich opinion he chose. Vicat, Voc. Jur.
tr.

There were two sects of jurisconsults at
Rome, the Proculeians and Labinians.
The former were founded by Labeo, and
were in favor of innovation ; the latter by
Capito, and held to the received doctrines.
Cushing, Int. Rom. Law. §§ 5, 6.

JURISDICTION (Lat. jus, law, dicere,
tosay). The authority by which judicial
officers take cognizance of and decide
causes. 80 Vt. 618. The power to hear
and determine a cause. 8 Ohio494; 6 Pet.
709; 2 How. 838. The right of a judge to

unce a sentence of the law,on a caseor
1ssue before him, acquired through due pro-
cess of law. It includes power to enforce
the execution of what isdecreed. 9Johns.
239 ; 8 Metc. Mass. 460 ; Thach. 202.

The right to adjudicate concerning the
subject-matter in the given case. To con-
stitute this there are three essentials : First,
the court must have cognizance of the class
of cases to which the one to be adjudicated
belongs ; second, the proper parties must
be present; and third, the point decided
upon must be, in substance and effect,
mhigmt.he issue ; 1 Black, Judg. § 243; 55

Ancillary jurisdiction. Where one court
of chancery entertains a bill in aid of a suit
commenced in another chancery jurisdic-
tion, both being designed to operate upon
the same subject-matter or property right,
but where the first suit is inadequate to
give complete relief for want of territorial

isdiction over the entire subject of liti-
gation, the su uent suits are said to be
ancillary to the first. A familiar illustra-
tion is a bill to foreclose a mortgage on
3 railroad ing through two or more
states, in which ancillary bills are filed in
ltttee_' > gther }::han t}l:at in wh(iich the first
suit is brought, without regard to the citi-
zenship ofnﬁle perties.

Appellate jurisdiction is that dgiven by
appeal or writ of error from the judgment of
another court.

Assistant jurisdiction is that afforded by
3 court of chancery in aid of a court of
law: as, for example, by a bill of discovery,
:i:mhe perpetuation of testimony, and

Auzili i iction is another name
s"l:n to this jurisdiction in aid of a court
w,

Jwrisdiction of the cause is the power
over the subject-matter given by the laws
of the sovereignty in which the tribunal

Civil jurisdiction is that which exists.
when the subject-matter is not of a crimi-
nal nature.

Concurrent jurisdiction is that which is

over the same parties or subject-
matter at the same time by two or more
separate tribunals.

Consultative jurisdiction. Where one
court aids another by giving an opinion on
a matter which the latter has under consid-
eration, the court which gives the opinion
is said to exercise a consultative jurisdic-
tion. 4 A;l)p. Cas. 30.

Criminal jurisdicfion is that which exists .
for the punishment of crimes.

Exclusive jurisdiction is that which gives
to one tribunal sole power to try the cause.

General jurisdiction is that which ex-
tends toa great variety of matters. Gener-
al jurisdiction in law and equity is juris-
diction of every kind that a court can pos-
sess, of the person, subgect-matter, terri-
torial, and generally the power of the
court in the discharge of its judicial duties.
68 Hun 367.

Limitd jurisdiction (called, also, special
and inferior) is that which extends only to
certain specified causes.

Original jurisdiction is that bestowed
upon a tribunal in the first instance.

Jurisdiction of the person is that obtained
by the appearance of the defendant before
the tribunal. 9 Mass. 462,

Territorial jurisdiction is the power of
the tribunal considered with reference to
the territory within which it is to be exer-
cised. 9 Mass. 462.

Cooley speaks of *‘ courts of general
jurisdiction, by which is meant that their
authority extends to a great variety of
matters, while others are only of special
and limited jurisdiction,” that is, have
authority extending only to certain s
cified cases ; Const. Lim., 5th ed. 502. )
inferior federal courts, though of limited
jurisdiction, are not technically inferior
courts ; 10 Wheat. 192. There are courts
which are competent to decide on their
own jurisdiction and to exercise it to a
final judgment without setting forth in
their proceedings the facts and evidence
on which it is rendered, whose record is
absolute verity, which can be questioned
only in an appellate court ; other courts are
so constituted that their judgments ‘‘can
be looked through for the facts and evi-
dence which are necessary to sustain
them,” whose decisions are not evidence of
themselves to show jurisdiction and its
lawful exercise ; 2 How. 841.

Jurisdiction is given by the law ; 22 Barb.
828 ; 8 Tex. 157 ; and cannot be conferred
by consent of the parties; 5 Mich. 381 ; 23
Conn. 112 ; 2 Ohio St. 228 ; 28 Ala. N.8.155 ;
84 Me. 228 ; 4Cush. 27: 4Gilm. 181 ; 6 Ired.
189; 4 Yerg. 579; 3 M’Cord 280; 12 Miss.
549 ; 32 N. E. Rep. (Ind.) 1025 ; 82 Wis. 644 ;
65 Hun 489 ; 52 Fed. Rep.770 : nor can silence
or positive consent of partiesconferon a fed-
eral court jurisdiction denied by statute;
58 Fed. Rep. 18, Where the jurisdiction of
a oourt as to the subject-matter is limited,
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the consent of parties cannot confer it; 91
Ill. 319. Where under a contract parties
agree that in case of a breach one might be
served with a writ in Scotland, the court
refused to allow service on the defendant
domiciled there; no agreement between
individuals can empower a court to do an
act which it is, by rules made under a stat-
ute, forbidden to do; [1896] 1 Q. B. 35.
But a privilege defeating jurisdiction may
be waived if the court has jurisdiction over
the subject-matter ; 14 Ga. 589 ; 6 Tex. 879 ;
138 Ill. ; 11a. 94 ; 1 Barb. 449 ; 7 Humphr.
209 ; 4 Mass. 593; 4 M'Cord 79; 3 McLean
587; 5 Cra. 288; 8 Wheat. 699; see 76 Hun
543 ; and parties may admit facts which
show jurisdiction ; 22 Wall. 822, where the
files of the record were lost and the court
thereupon presumed that they contained
all necessary jurisdictional facts.

Jurisdiction given by the law of the sov-
ereigntﬂ of the tribunal is held sufficient
everywhere, at least as to all k'propert:y
within the sovereifnty ;s 2 Blatchf. 427; 10
Rich. Eq. 19; 27 Mo. 594; 1 R. 1. 285; and
as to persons on whom process is actually
and personally served within the territorial
limits of jurisdiction, or who appear and by
their pleadings admit jurisdiction; 6 Tex.
275; 4 N. Y. 875; 8 Ga. 83. See 11 Barb,
809; 50 Kan. 732. But the appearance of
a person on whom no personal service of
process has been made, merely to object to
the Njurisdiction is not such an admission ;
g‘l .H. 9; 9 Mass. 463. And see 2 Sandf.

17.

In an action for breach of promise of
marriage brought against the sultan of a
Malay state, it appeared that the contract
had been made in England and the sultan
had resided there under an assumed name.
It was held that the court would take judi-
cial notice of the status of a foreign sover-
eign ; that the court would accept as con-
clusive the certificatz of the proper depart-
ment of the government that the sultan
was an independent sovereign; that the
courts of England would not take jurisdic-
tion over any foreign sovereign, unless he
elected to submit to their jurisdiction ; that
a foreign sovereign does not waive his
right by going to England incognito, nor by
any act short of submission in court to the
jurisdiction. Such submission would be
by notice when sued that he would not
cLim his privilege or by suing in an English
court, in which case he must submit to a
counter claim ; Mighell v, Sultan of Johore,
[1894] 1 Q. B. 148,

Jurisdiction must be either of the subject-
matter, which is acquired by exercising
powers conferred by law over property
within the territorial limits of the sover-
eignty, or of the person, which is acquired
by actual service of })rooess or personal ap-
pearance of the defendant. e question
as to the possession of the former is to be
determined according to the law of the
sovereignty ; Dav. 407 ; of the latter, as a
simple question of fact. See CONFLICT OF
Laws ; FOREIGN JUDGMENTS.

Jurisdiction in a personal action cannot

be obtained by service on a defendant out-
side of the jurisdiction; 95 U. 8. 714. The
courts of one state have no jurisdiction
over persons of other states unless found
within their territorial limits ; 18 Wall. 867.

Jurisdiction in rem over a non-resident's
property can be obtained by proceedings
against it, of which notice should be given
in order to give a binding effect to the pro-
ceedings ; such notice may be actual or
constructive ; 95 U, 8. 714 ; see 70 Tex. 588.
Any judgment obtained in such proceed-
ings has no effect beyond the property in
question ; no other property can be reached
under it ; nor can any suit be maintained
onit, either in the same court or elsewhere ;
10 Wall. 317.

‘Where the jurisdiction of a court is based
upon the amount in controversy, some
cases hold that the test is in the amount
alleged in the pleadings to be due; 81 Cal.
599 ; 13 Md. 814; 8 W. & S. 66; but not if
the amount is so alle, in bad faith; 88
Mich. 561; it will be .determined by the
allegations of the complaint and not on
ex parte affidavits; 82 Fed. Rep. 209.
‘Where, on an appeal from a justice of the
peace, it agpears by testimony at the trial
that the plaintiffs demand exceeded the
statutory jurisdiction, there is no jurisdic-
tiont ; 87 Pa. %géarghgre ht;he lzziount. in
controversy ap y the ings to
be sufficient to give jurisdictﬁm, bugsthe
jury found for a sum less than the juris-

ictional amount, it was held that the court
did not have jurisdiction; 67 Ind. 546 ; 42
Wis. 478; but it is also held that in such
cases the judgment will stand, but with-
out costs; 18 Md. 814, Where a defence
is made to a part of a claim and the jury
find for less than the full claim, the juris-
diction is not affected ; 42 Fed. Rep. 652.

¢ By matter in dispute is meant the sub-
ject of litigation—the matter for which the
suit is brought—and upon which issue is
joined, and 1n relation to which jurors are
called and witnesses examined ;" 1 Wall.
839. Inan action upon a money demand,
where the general issue is pleaded, the
matter in dispute is the debt claimed;
97 U. S. In actions sounding in
damages, the damages claimed give juris-
diction ; 116 U. 8. 550 ; in cases impeaching
the right to an office, the amount of the
salary attached to the office is the criterion ;
130 U. 8. 175; in ejectment the value of
the land claimed determines the jurisdic-
tion ; 185 id. 195; and so it is in a bill to
set aside a fraudulent conveyance as a
cloud on the title ; 46 Fed. Rep. 817. In all
cases facts on which the jurisdiction of a
federal court depends must in some form
a on the face of the record ; its juris-
diction is limited, and the presumption is
that a cause is without its jurisdiction un-
less the cont: affirmatively appear; 119
U. 8, 287; until it is in some way shown
by the record that the sum demanded is
not the matter in dispute, that sum will
govern in all questions of jurisdiction, but
when it is shown that the sum demanded

| is not the real matter in suit, the sum
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shown and not the sum demanded will
il; 108 U. 8. 174; the amount of
laid in the declaration is not con-
clusive upon the question of jurisdiction ;
if the court find that the amount of dama
stated in the declaration is colorable for
the purpose of creating a case within the
jurisdiction of the circuit court, the juris-
diction is defeated, and it is the duty of the
oourt to dismiss the proceedings ; this may
be shown by evidence or depositions taken
in the cause; however done it should be
upon due notice to the parties to be affected
by the dismissal ; 1239 U, 8. 328. If this be
made to appear ‘ to the satisfaction of the
circuit court at any time after suit has
been brought,” the court must dismiss the
suit; Act of March 3, 1875 (18 Stat. L. 472).
It seems that if, from plaintiff’s evidence
at the trial, the amount laid in the com-
plaint appears to have been beyond reason-
able expectation of recovery, the action
should be dismissed ; 82 Fed. Rep. 209.

A plea of set-off will not deprive the
court of jurisdiction, though, if established,
it would reduce the plaintiff’s recovery be-
low the jurisdictional amount; 9 W. & 8.
65 ; 81 Cal. 599.

In a creditor’s bill several judgments
held by different creditors cannot be added
to make up the jurisdictional amount in the
circuit court ; 1564 U. S. 556. But it is other-
wise where several plaintiffs are interested
collectively under a common title, the valid-
ity of which is before the court ; 143 id. 42.
A reasonable attorney’s fee, stipulated Ly
the parties in case of a suit, may be added
to the debt to make up its jurisdictional
amount; 80 Fed. Rep. 758. Where the
judgment in the supreme court of a terri-
tory exceeded $5,000 the supreme court of
the United States has jurisdiction though
the judgment in the trial court was for a
less sum, and the amount is reached ‘l?
adding interest to that Jjudgment ; 145 U.
8.428. On the appeal it must be shown
that the amount in controversy in the ap-
pellate court is sufficient ; 88 W. Va. 60 ; the
g.gﬁsgqm error must show this fact; 119

A ocourt of general jurisdiction is pre-
sumed to be acting within its jurisdiction
till the con is shown ; Brown, Jur.

202;10Ga. 871 ; 10 Barb. 97 ; 8 I11. 269 :
15 Vt. 46; 3 Dev. 481. A court of limited
Jjurisdiction, or a court acting under
special powers, has only the jurisdiction
expressly delegated ; Ala. N, 8. 201;
28Mo.65;1 1. Mich. 384 ; 7 Hill, S.
C. 89; and it must appear from the record
that its acts are within its jurisdiction ; §
Harr. Del. 887 ; 1 Dutch. 554 ; 2 Il 554 ;
27 Mo. 101 : 22 Barb. 833 ; 28 Miss. 787 ;
8 Ala N 8. 568; 5 Ind. 157; 21 Me.
;405:“}6 mtgzgg&sw; :re; 128U.l

- 038 ¢ e islature, nera;
or special law, remove this neceasft‘;'n; 24
Gs. 245; 7 Mo. 873 ; 1 Pet. C. C. 86. See
18alk. 414 ; Bac. Abr. Courts (C, D).

. When the record of a court of general
Jurisdiction in anovther state discloses noth-
ing in regard to the method of proocess or

notice, and there is no evidence on the sub-
ject, there is a presumption of jurisdiction
over the person, the record itself importing
sufficient proof of jurisdiction without dis-
closing the different steps by which it was

uired ; 18 N. Y. L. J. 575.

here one of two courts of concurrent
jurisdiction has taken cognizance of a
cause, the other will not entertain juris-
diotion of the same cause ; Brown, Jur.
§95; 16 Ohio 878 ; 27 Vt. 518 ; 25 Barb.
513 ; 8 Md. 254 ; 4 Tex. 242; 19 Ala. N. 8.
438 ; 1 Fla. 198 ; 6 McLean 8535 ; 86 Fed.
Rep. 837; 83 U. S. 169; 116 Mass. 84.
See 4 U. 8. App. 438,

The leading general principle as to con-
current jurisdiction is that whichever court
of those having such jurisdiction first ac-

uires g)ossessmn of a cause will retain it
throughout ; Wells, Jurisd. § 156 ; 19 Ala.
488 ; 25 Barb. 518 ; 1 Md. Ch. Dec. 851.
A court which has acquired rightful juris-
diction of the parties and subject-matter
will retain it for all purposes within the

neral scope of the equities to be en-

orced ; 98 U. 8. 199; 47 Ind. 274; where

concurrent jurisdiction may be exercised
by the federal and state authorities, the
court which first takes ‘jurisdiction can be
interfered with by no other court, state or
federal. It is a subversion of the judicial

wer to take a cause from a court having
Jurisdiction, before its final decision is
given ; 6 McLean 855 ; 107 Ill. 564. The
supreme court and the common pleas
have concurrent jurisdiction in matters of

uity ; and pending a bill in the common
pleas, the supreme court will not enter-
tain jurisdiction for the same cause ; 1
Grant 212, :

The jurisdiotion of the court thus first
exercising jurisdiction extends to the exe-
cution of the judgment rendered ; 10
Bush 431. Courts have no power to inter-
fere with the i'udgments and decrees of
other courts of concurrent jurisdiction ;
8 Cal. 26, 68.

The rule that among courts of concur-
rent jurisdiction, that one which first ob-
tains jurisdiction of a case has the exclu-
sive right to decide every question arising
in the case, is subject to some limitations ;
and is confined to suits between the same
parties or privies, seeking the same relief
or remedy, and to such questions or proposi-
tions as arise ordinarily and properly in the
progress of the suit first brought, and does
not extend to all matters which may by
wssibility become involved with it ; 8

all. 834 ; 4 Biss. 868.

Where the first court, because of its
limited jurisdiction or mode of proceeding,
is not capable of determining the whole
controversy, another court may take juris-
diction and acoompligh it ; 19 Ala. 488.

. At common law the rule is well estab-
lished that the pendency of a prior suit
in personam in a foreign court, betwcen
the same parties for the same cause of
action, is nosufficient cause for stay or bar
of a suit instituted in a local court. This
rule obtains in regard to actions pending
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in another state of the Union ; 1 Curtis
494 :2 W. & S. 129 ; 4 Pa. 826; but see
3 McLean 221, where it was held that the
pendency of a suit between the same par-
ties and respecting the same subject-mat-
ter in another siate, may be pleaded in
abatement in the federal courts, but to
make such plea effectual it must show
that the court where suit is has jurisdiction.

The pendency of an action in a state
court will not bar an action in a United
States court to determine the same question
between the same parties; 50 Fed. Rep. 656,
which was a mortgage foreclosure proceed-
ing, with an oral opinion by Hanford, J.

ft is provided by federal statute that
¢ every person who commits murder within
any fort, arsenal, dockyard, magazine, or
in any other place or district of the county
under the exclusive jurisdiction of the United
States . . . shall suffer death.” 1 U. 8.
Rev. Stat. § 5339. Under this provision
the criminal jurisdiction of the United
States was held exclusive under an act of
cession of land for fortsin Nebraska, which

rovided ‘¢ that the jurisdiction of the

tate of Nebraska in and over the military
reservation known as Fort Robinson and
Fort Niobrara be and the same is hereby
ceded to the United States.” It was also
provided that the jurisdiction ceded should
continue no longer than the premises con-
cerned were occupied and used by the
federal government ; 74 Fed. Rep. 81. 8o
it was held by Tenney, J., that the federal
oourt had jurisdiction in a case of homicide
on the battleship Indiana, while she was
lying within territory used for naval pur-
poses, under an act ceding ** jurisdiction
over all the lands used and occupied by the
United States as a navy yard and naval hos-
pital, according to the plans furnished by
the Navy Department.” 18N. Y. L. J. 518}
8. C. 30 Chic. Leg. N, 114, distinguishing 8
Wheat. 836, where the naval vessel was in
state waters.

But it has been recently held by the
supreme court of New York, appellate
division, that the provision of the federal
constitution givinf; to congress exclusive
jurisdiction over lands purchased by con-
sent of the state legislature for such pur-

(Art. 1. § 8, subs. 17), does not oust

he jurisdiction of state courts to try civil

actions of tort, since congress has not pro-

vided for them ; 47 N. Y. S8upp. 757. The
court said further:

* Although the injury to recover damages for
which the plaintiff brought this action was sustained
on land over which the national government had ex-
clusive jurisdiction, it had no more exclusive *uris-
diction oversuch territory than the respective legis-
latures of the neighboring States of Massachusetts,
Pennsylvania, or Ohio have over their respective
territories. Had the injury of which the plaintiff
complains occurred within the limits of either of
said states, an action could have been maintained

in the supreme court of this state to recover dam-
ages therefor (8 Hun 70; 12 N. Y. Supp. 310; 54
Barb. 31;: 6 Abb. Prac. 165; 45 Barb. ; 17 Wend.
828 ; 9 Johns. 67; 14 Johns. 184 ; 1 Cow. 548), al-
though it has been held that our courts may, in
their discretion, refuse to entertain jurisdiction of
an action between citizens of a foreign state for
acts committed within thelr state (120 N. Y. mc
If an action can be maintained in the courts of

state, by a citizen thereof, for a personal injury suf-
fered in another state or country, we can see no
g reason why such an action cannot be main-
tained when the injury was committed in this state
on land purc by, and ceded to, the United
States. e effect of such cession and purchase is
merely to create, so to speak, within our territory,
a fo state or territory.”

The court of appeals of that state held
that jurisdiction of such actions unquee-
tionably remained in the state in the ab-
sence of legislation by co ; 185 N. Y.
386. And in reference to the effect of leg-
islation by congress the court said:

judicial power of the courts of this state would be
powerless to redress private injuries committed
thereon, or that the lns’ured party would be com-
lled to seek justice in some other ?urlsdlction.
he state did cede such political jurisdiction to the
federal government with respect to the lands in
question, with certain reservations. Congress has
not, however, made any new regulations touching
the administration of justice in civil cases, with re-
t to actions arising therein:; and, until some
such regulations have been made, the municipal
lswstoi t,hr? s::u:igfgrm tltlﬁrgromlon and enforce-
ment of prival u, @ courts remain
unchangzed (114 U. 8. 542 ; llfU. S. 525). The ces-
sion of terriwr{lby one sovereignty to another does
not abrogate the laws in force at the time of the
cession for the administration of private justice.
Not, at least, until the new sovereignty has abro-
gated or changed them, do such laws ceass to oper-
ate, except, possibly, so far as they may be in con-
flict with the political character, zwtituuons. and
constitution of the government to which the terri-
tory is ceded.”

In the same case the United States su-
preme court upheld the judgment on the
ground that the federal jurisdiction had
lapsed under the terms of the cession and
declined to determine the other question ;
162 U. S. 899. See 18 N. Y. L. J.q740.

In another class of cases it has been held
that a jurisdiction executed by the state
courts may be entirely ousted by the inter-
position of congress by a statute confer-
ring on the federal courts exclusive juris-
diction. Anaction against a foreign consul
may be so brought in the state court; 50
Pac. Rep. (Cal.) 758.

JAny act of a tribunal beyond its juris-
diction is null and void, and of no effect
whatever ; 38 Me. 414; 13 Tll. 482; 21
Barb. 9; 26 N. H, 282 ; whether without
its territorial jurisdiction; 21 How. 506 ;
15 Ga. 457 ; or beyond its powers ; 22
Barb. 271; 18 Ill. 482 ; 1 Dougl. Mich.
390 ; 5 T. B. Monr. 261 ; 16 Vt. 246,

Illegality in the service of process b
which jurisdiction is to be obtained is
not waived by the special appearance of
the defendant to move that the service be
set a§1de ; nor after such motion is denied,
by _Ins answering to the merits ; such ille-
gality is waived only when, without hav-
ing insisted upon it, he pleads in the first
}S_sta.ncfe to the rl:lerits; 98 U. S. 476. The

ing of a general appearance is not a wai-
ver of defendant’s r?ght to move to dismiss
sfor want of jurisdiction, where that was
based on diverse citizenship and the action
was brought in the wrong district ; 82
Fed. Rep. 887. But where the court had
jurisdiction of the subject-matter and

service was made in the jurisdiction, a de-

‘* We are not disposed to hold that even then the -
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fence on the merits after a motion to quash
the service of summons had been over-
ruled was held to waive the objection to
the jurisdiction ; 49 id. 807.

It is held that the question must be
raised before making any plea to the
merits, if at all, when it arises from for-
mal defects in the process, or when the
want is of jurisdiction over the person ; 7
Ark. 241 ; 28 Mo. 319; 22
R . : 13 Ga. 818; 20
w. 541 ; 87 Ga. 193; 45 IlL Aﬂ" 874 ;

. See 3 R. I. 450 ; 30 Ala. N. 8.
;18 Colo. 520; 4 U. S. App. %47 ; 86
Mo. App. 224 ; 89 Tenn. 304.

Objection to jurisdiction may be taken
by motion to dismiss ; 37 Pa. 5 71 Ind.
417 ; at common law, by a Plea in abate-

. 8. 658 ; 292;8
Johns. 103 ; it can be raised in the federal
oourts by a plea in abatement ; 46 Fed.
Rep. ; and under the codes, by de-
murrer, if the want of jurisdiction appear
in the complaint ; orks, Courts and
Juris. 108 ; or if it be in a court of special
jurisdiction, by demurrer, answer, or mo-
tion in arrest of judgment ; id. 109,

Where the subject-matter is not within
the jurisdiction, the court may dismiss the

ings of its own motion ; 22 Barb.

1; 41 133; 109 Ind. 79 ; and a rem-
edgllna be had by a writ of prohibition ;
3 m. 13. gee PROHIBITION.

If the objection is only to a defective
servioe, it must be raised in the court be-
low ; 95 U. S. 714.

Where the citizenship of the parties ap-
pears in the petition, defect of jurisdiction
on that ground may be raised by de-
marrer, in the absence of a general ap-
pearance : 41 Fed. Rep. 65.

It is rarely, if ever, too late to object to
the jurisdiction of a court where the want
of power to hear and determine appearson
the face of the proceedings ; per Bronson, J.,
2 Hill, N. Y. 159. Thus, an appellant from
chancery to the court of errors may avail
himself in the latter court of an objection
to the chancellor's jurisdiction, though it
was not made before him, when the ob-
Jection, if valid, is of such a kind that it
could not have been obviated, had it been
started at an earlier stage in the proceed-
ings ; id. See 18 Civil Proc. R. The
objection that the complainant has an ade-

uste remedy at law when made for the

tims in an appellate court is looked
u?n with supreme disfavor ; 4 U. S. App.
328. See 60 Fed. Rep. 822.
. The judgment of a court of another state
is al'u{s subject to impeachment for the
want of jurisdiction, either as to subject-
matter or parties. Jurisdiction of the sub-
Ject-matter of an action or judicial pro-
is the power to decide the general
involved therein, and does not
:lpon the facts of a particular case,
ultimate existence of a good cause of
; 18 N. Y. L. J. 575.
of dernier resort are conclusive

of own jurisdiction ; 1 Park.
. Cas. ; 1 Balil. 284.

I

ghe

i

It is a general principle of law that an
agreement in advance in which an attempt
is made to oust the ordinary jurisdiction
of the court is illegal and void ; 6 Thomp.
Corp. § 7466. Parties cannot by contract
oust the courts of their jurisdiction ; 79
Pa. 480 ; nor can individuals or corpora-
tions create judicial tribunals for the final
and conclusive settlement of controversies ;
102 Ind. 269 ; but any person may covenant
that no right of action shall acorue till a
third person has decided on any difference
that may arise between himself and the
other party to the covenant; 6§ H. L. Cas.
811; 4 App. Cas. 674; 10 App. Cas. 229 ;
but it has n held that a provision for
submitting the whole (auestion of liability
to arbitrators as a condition precedent to
a right of actionisinvalid ; L. R.1 Q. B.D.
563. But this case is said not to be in
harmony with the other English authori-
ties, though it follows the doctrine of
Coleridge, J., in 8 Exch. 497, a case which
was affirmed in 5§ H. L. Cas. 811, but upon
broader grounds. See 11 Harv. L. Rev. 289,
In Massachusetts, the decisions appear to
distinguish between agreements to arbi-
trate all disputes and those for the submis-
sion of the question of dam?es only, or

uestions of that kind which do not go to
the root of the action ; the former are in-
valid ; the latter valid ; see 185 Mass. 216 ;
100 id.gl’? ; 158 id. 1:3. In Maine, ies
may, by agreement, impose conditions
wit{ respect to preliminary and collateral
matters, such as do not go to the root of
the action, but cannot be compelled, even
by their own agreements, to refer the whole
cause of action to arbitration, and thus
oust the courts of jurisdiction ; 78 Me. 221 ;
see 88 id. 485. It 1is said that the rule that
a general covenant to submit any differ-
ences is a nullity, is too well settled to be

uestioned ; 50 N. Y. 250. See 83 Wis. 831.

n agreement that the decision of an en-
gineer, in case of any dispute, shall be
obligatory, is binding; 4 W. & S.2056; 8
‘Wall. Jr. 248; contra,1 Cliff. 439. The sub-
ject is ably treated in 11 Harv.L. Rev. 234.

Stipulations in a policy of marine insur-
ance, that any dispute in relation to loss
shall be referred to referees ; that no policy-
holder shall maintain any claim thereon
until he shall have offered to submit to such
reference ; and that in case any suit shall
be beg.n without such offer, the claim
shall dismissed and the company ex-
empted from liability under it, are void ;
64 Me. 55, 70. A clause in an insurance
policy providing for arbitration of any dis-
&lte as to loss, and that mo action should

maintained till such arbitration was had,
does not oust the jurisdiction of the courts ;
the condition is revocable, though its
breach may subject the party to an action
for a breach of it; 79 Pa. 478.

A by-law of a mutual fire insurance cor-
poration, to which their policies are ex-
pressed to be subject, that any suit on a
policy shall be brouggnt in the courts where
the company is established, is not binding
on the assured ; 6 Gray 174.
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An agreement by a foreign insurance
company, in conformity with a state stat-
ute, that if sued in a state oourt, it will
not remove the suit to a federal court, is
invalid ; 20 Wall. 445.

An Iowa statute which uires that
every foreign corporation named in it shall,
as a condition for obtaining a permit to
transact business in Iowa, sti te that
it will not remove into the federal court
certain suits which it would by the laws
of the United States have a right to remove,
is void because it makes the right to a per-
mit dependent upon the surrender by the

forei%n corporation of a privilege secured
to it the constitution and laws of the
Uni States ; 121 U. 8. 186; the state

might as well pass an act to deprive a citi-
zen of another state of his right of removal ;
id. 200. See INSURANCE.

Mutual benefit societies may prescribe
regulations as to procedure in enforcing
claims, and may require ap, to superior
bodies before instituting suit, but they can-
not entirely take away the right to invoke
the aid of the courts in enforcing claims
existing in favor of its members upon con-
tracts ; 1023 Ind. 269.

An agreement by which the members of
an association undertake to confer judicial
powers, in respect to the common property,
upon its officers, selected out of the asso-
ciation, as a tribunal having general au-
thority to adjudicate upon alleged viola-
tions of the rules, and to decree a forfeit-
ure of the rights, to such property, of the
parties, is void. The court will not aid in
enforcing the judgment of a tribunal
sought to be created by private compact,
except in case of submission to arbitra-
tion of specific matters of controversy ; 16
N. Y. 112,

The powers both of courts of equity and
of law over their own process to prevent
abuse, oppression, and injustice are inher-
ent and equally extensive and efficient ;
as is also their Xower to protect their own
jurisdiction and officers in the ion
of pm{)ert% that is in the custody of the
law ; 110 U. 8. 276.

‘When a prisoner after pleadin%lguilty is
allowed to go out of custody without bail,
the court has no further jurisdiction over
him, and cannot, at a subsequent term,
order his rearrest, and pronounce sentence
upon him ; 89 N. E. Rep. (Ill.) 568.

As to jurisdiction of a justice of the peace,
see that title.

See UNrrED STATES COURTS ; EXECUTOR ;
THREE MiLE Loar ; HiGH SEAS; SOVER-
EIGN ; FOREIGN JUDGMENTS ; EQUITY ;
COMMON LAW ; ADMIRALTY ; JUDGMENTS ;
JUDGE ; JUDICIAL POWER ; RECORD.

JURISDICTION CLAUSE. In
Equity Practice. That of a bill
which 18 intended to give jurisdiction of
the suit to the court, & general aver-
ment that the acts oomg ined of are con-
trary to equity and tend to the injury of
the plaintiff, and that he has no remedy,
or not a complete remedy, without the as-

sistance of a court of equity, is called the
Jjurisdiction clause. Mitf. B{; Pl 48.

This clause is unnecessary ; for if the
court appear from the bill to have juris-
diction, the bill will be sustained without
this clause ; and if the court have not juris-
diction, the bill will be dismissed though
gh.& clause may be inserted. Story, Eq. Pl.

JURISPRUDENCE. The science of
the law. The practical science of givinga
wise interpretation to the laws and making
a just application of them to all cases as
they arise.

By science, in the first definition, is un-
derstood that connection of truths which
is founded on principles either evident in
themselves or capable of demonstration,—
a collection of truths of the same kind, ar-
ranged in methodical order. In the latter
sense, it is the habit of judging the sam
questions in the same manner, and by this
course of judgments forming precedents.
1 Aly"liﬁ‘e, Pand. 8.  See Austin, Amos,
Markby, Heron, Phillimore, Lorimer, Lind-
ley, on Jurisprudence.

JURIST. One versed in the science of
the law. One skilled in thecivillaw. One
gkilled in the law of nations.

JURO. In Spanish Law. A certain
pension granted by the king on the public
revenues, and more especially on the salt-
works, by favor, either in consideration of
meritorious services or in return for mone
loaned the government or obtained by it
through forced loans. It is a portion of
the yearly revenue of the state, assigned
as a rightful indemnity, either in perpe-
tuity or as an annuity.

JUROR (Lat. juro, to swear). A man
who is sworn oraffirmed toserveona jury.
Any person selected and summoned ac-
cording to law to serve in that capacity,
whether the jury has been actually im-
gg’;:elled and sworn or not. 48 La. Ann.

JURY (Lat. jurata, sworn). A body
of men who are sworn to declare the facts
of a case as they are proven from the evi-
dence placed before them.

The term *‘ jury,” as used in the consti-
tution, means twelve competent men, dis-
interested and impartial, not of kin nor
personal dependents of either of the par-
ties, having their homeés within the juris-
dictional limits of the court, drawn and
selected by officers free from all bias in
favor of or against either party ; duly im-

nelled, and sworn to render a true ver-

ict, according to the law and the evi-
dence ; 11 Nev. 89.

A late writer considers that the best theory re-
ﬁsrds the jury system as having been derived from

ormandy, where, as in the rest of France, it had
existed since its establishment under the Carlovin-
gian kings. It mado itsappearance in England soon
after the Norman Conquest. No trace of it is to be
found in Anglo-Saxon times, nor was it, as is often
sup, . established bg' Magna Charta; 10 Harv.
L. Rev. 150, by J. E. R. Stephens. The same writer
finds the idea of unanimity r tablished in the
time of Edward IV., a majority verdict having pre-
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sufficed ; in the Year Books of 23 Edward
of the jury deciding on
ptodu::ed l)efomlsil t.htgm 'l“ni:dmtill: tot I43‘!,1'
w e .
be given at the bar of the
practice or method of jury
h}dg‘m'n':d:% rigin of the jury in
. B. Tha; e origin of

muon; it existed in Normandy
land in the eleventh cen-

§i
(]

for
i statute law in the Constitu-
of Clarendon ; id. 156,
of by l'lm'y is said by another re-
rench than English, rather
, rather a livexl?' of conquest
a badge of freedom. Origina f juries were
not to hear, but to give, evidence. They
neighbors of the parties and were pre-
know when they came into court the facts
'y. They were chosen
to represent the neighborhood. The
was the sworn testimony of the country-
By slow degrees the jury acquired a new
character. Sometimes when the jurors knew noth-
the witnesses who did know the facts
be called in to supply the requisite informa-
They became more and more dependent on
evidence given in their presence by those wit-
nesses who were summoned by the parties. In the
fifteenth century Lthe change had taken place,though
in yet later days a man who had been summoned as

£l

i

& juror and sought to escape on the ground that he
already knew something of the facts, might be told
that be had given a very reason for his being

the jury box. It may well be said there-
by jury, though l?n h‘u‘;l‘x“ rltl)oull in the
s up on soil ; 1 Social

] gg also 1 Poll. & Maitl. 117-121.
writer finds its foundation in Norman in-
and its establishment by positive legisla-
ri\‘-h.s time of Henry II. Lesser, Hist. of Jury
1]

Byst.
A common juryisone drawn in the usual
and regular manner.

A grand jury is a body organized for cer-
tain preliminary .pulgoses.

A jury de medietate linguce is one com-
posed half of aliens and half of denizens.

med, both in

i o Loty b e bt
the privilege was an alien born, by virtueof 28 Edw.
IL c. 13, and by an earlier statute, where one party

was & foreign merchant ; 27 Edw. III. c. 8. Such a
in criminal by a statute of

1
:

i

lJohnam:llﬂzhm:conmA ra. C. C.

+ 4 Hawks 300. It has been generally abolished

statute; 'l'hom?.&llerr..! es 19 ; excepting in
ky, where it

still exists ; id.

A petit or traverse jury is a jury who try
the tﬁgstion in issue and pass finally ugon
the truth of the facts in dispute. The
term jury is ordinarily applied to this body
distinctively.

. A special jury is one selected by the as-
sistance of the parties.

This is granted in some cases upon motion and
cause shown, under various local provisions. The
method st common law was for the officer to return
the names of forty-eight principal freeholders to the
proper officer. ’Fho ntt‘ao‘r:eyi of hutxe ;-upective
being present, strike off each twelve names,
the remaining twenty-four the ?gry is
A simflar course is pursued in theese states

are allowed. See 8 Sharsw. Bla.
earliest rule of court on the subject
Wil. ITL. ; 1 Salk. 405. It formerly
f consequence or

granted L'obr'a:nu;gna. In ggél::tu aux

§a

£t
i
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|

H
w
g
:

&

A struck jury is a special jury. See 4
SR ey s et by
rial by jury is guaran y the con-
stitution othhe United States in all crim-
inal cases except upon impeachments, and
in all suits at common law where the sub-
ject-matter of the controversy exceeds
twenty dollars in value. Theright to such
a trial is also provided in many of our
state comstitutions. It has been held,
however, not to be an infringement of this
federal constitutional right,where a statute
providesthat inall criminal utions the
p&;tdy aocused, if he shall so elect, may be
tried by the court instead of by a jury;
Miller, Const. U. 8. 484 ; 5 Ohio St. 57; 80
Mich. 116; 46 Conn. 849 ; see 16 Am. L. Reg.
N. 8.705. It was held by the United States
supreme court that a jury trial may be
waived when there is a positive legislative
enactment giving the right to do so: 148
U. 8. 814. This clause of the constitution
does not apply to state courts; Hare, Am.
Const. L. 860 ; 134 U. S. 81; 7 Pet. 247; 21
Wall. 567 ; Cooley, Const. Lim. 410 ; and
therefore the states may in their own con-
stitutions dispense with trial by jury both
in civil and criminal cases ; Ordron. Const.
Leg. 261, and cases supra. It does not a;
%!ytocasesinthe court of claims; 102
. 8. 426 ; nor to proceedings for disbar-
ring an attorney; 107 U. 8. 265; nor for
assessing damages; Baldw. 202; nor to
gu.ity cases in the federal courts; 104
. 8. 728 ; nor to cases where the right is
antecedently and voluntarily relinquished ;
4 Wheat. 285 ; nor does a like provision in
a state constitution apply to any proceed-
ings in which a jury was not required at
common law; e. g., a justice’s court; 30
Mo. 600; 62 Barb, 16 ; nor to any court
which exercised its functions without the

aid of a jury prior to the adoption of a
constitution ; Thomps. & Merr. Juries 11;
74 N. Y. 406.

A jury trial is not guaranteed by a state
constitution p&l:oviding for ‘‘ due process of
law”; 18 N. Y. 878; nor even by the pro-
vision for it in the fourteenth amendment ;
92 U.8.980; ‘“due process of law ” simply
re%uires that there shall be a day in court,
and the legislature may take away or
change a remedy; 70 N. Y. 228; but it
has been held in some cases that the ex-
pression does ﬁuar&ntee a jury trial; 87
Me. 165 ; 68 N. H. 408 ; 8Gray 829;110 U. S.
516, opinion of Harlan, J., dissenting.

An act providing for the trial of a con-
tested election to a public office which de-
griw_res the party of a trial of disputed facts

y jury is not unconstitutional ; 48 Pa. 884.

In the Delaware constitution of 1897,
provision is made for the trial of criminal
offences against the election laws, by the
court without a jury. See DELAWARE.

The number of jurors must be twelve;
and it is held that the term j in a con-
stitution imports, ex vi fermini, twelve
men; 20 Ohio 81; 74 N. Y. 408 ; 6 Metc.
281; 4 Obio 8t. 177; 2 Wis. 22; 34d. 219;
whose verdiot is to be unanimous ; 13N. Y.
180, See 11 Nev. 89, supra.
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"~ Where a constitution preserves the right
of trial by jury inviolate, the legislature
cannot change the number of jurors in
either civil or criminal cases ; Thomp. &
Merr. Juries 10 ; 85 Mo. 408 ; 51 Ga. 264.
The question whether the common law
requirement of twelve jurors may be
changed has in recent years received much
attention in the courts. There has been a
growing tendency, at least, towards the
serious consideration of changesin the jury

_system as administered at common law

"

-and secured by the state and federal con-

stitutions. See GRAND JURY. Thedecided
weight of authority is that, where the
right to trial by {ury is secured by the
constitution, tHe legislature cannot au-
thorize a verdict by a less number than
twelve ; that the constitutional reservation
implies a right to the concurrent judg-
ment of that number, and any statute
limiting it is unconstitutional and void ; 41
N. H. 550; 83 Fla. 608; 1 Okl. 366; 838 Pac. Rep.
(Ariz.) 499. It is held contra in all civil
cases in Utah ; 87 Pac. Rep. 262; 8914d. 541 ;
® Utah 61. In thelast casethe question is
considered in an elaborate opinion, which
argues that the requirement is no more
an essential part of the jury system than
those common-law quah%‘ cations of jury-
men which have not been continued 1n
force. The court say: ‘ Wherever this

rovision has been tried, it has been
ound to be a distinct benefit. Such a
provision is simply a change in the pro-
cedure of applying legal remedies. It is

eneral in its application; it is fair and
Just to all. No man’s property rights are
mjured by it, and no man can be said to
have a vested right in the unanimous ac-
tion of a jury, any more than in the fact
that a juror was anciently required to be
a freeholder. All litigants could waive in
civil trials at common law and under our
constitution this unanimity of verdict.
If they could waive it, then it was not one
of the requisites which must be preserved
in order to preserve a ju.rze(t;a in civil
aotions. For these reasons use society
progresses, and modes and legal procedure
must change with that progress, because
this enactment is a just and reasonable ex-
pression of the public will, because it is
caloulated to be a great benefit to all classes
of litigants, because it reaches justly, fair-
ly, and impartially all classes of men, be-
cause it is claimed only to be an infringe-
ment of a broad and general statement in
the constitution which ought not to be so
narrowly construed as to be a bulwark
against progress, we hold that this law was
a rightful subject of legislation.” But see
168 U. 8. 464, reversing the supreme court
of Utah (10 Utah 147), where it was held
that litigants in common-law actions in the
oourts of the territory of Utah, while it re-
mained a territory, had a right to trial by
jury which involved ummimit{ of verdict,
and this right could not be taken away by
territorial legislation. As to unanimity
of a verdict in a state court see infra. See
also 86 Cent. L. J. 487 ; 89 Ga. 898.

There would seem to be no legal objec-
tion to permitting this change by constitu-
tional provision, but even that, 1t has been
held, will not sustain a statute providing
that jn certain contingencies, at the discre-
tion of the trial court, a m may consist
of less than twelve men ; ich.899. In
California, in civil cases and misdemeanors,
the jury may consist of twelve or any
number less than twelve upon which the
parties may agree in open court. And the
number of jurors may be limited in Colo-
rado, Florida, Idaho, Iowa, Louisiana,
Michigan, Missouri, Montana, Nebraska,
New Jersey, North Dakota, Washington,
and Wyoming. See 36 Cent. L. J. 487,

Unanimity in giving a verdict was not
universal in the early days of the common
law; at times eleven sufficed; in some
cuses a majority. Probably it was only in
the second half of the fourteenth century
that unanimity became an established prin-
oiﬁ)le; 5 Harv. L. Rev. 208, by Prof. g B.
Thayer. The requirement of unanimity of
twelve jurors arose from the custom which
taught men to regard it as the proper
amount of evidence to establish the credi-
bility of & person accused of an offence ;
Forsyth, Trial by Jury 240. At common
law, except as above stated, unanimity
was essential to a verdict, so that it has
been held that a conviction by eleven
jurors, even where the accused waived a
trial b{ twelve jurors, would be set aside;
18 N. Y. 128. “ Unanimity was one of the
peculiar and essential features of trial by
jury at common law ;” 168 U. 8. 464, in
which case while the court considered it a
matter of dispute as to whether the sev-
enth amendment alone invalidated a stat-
ute dispensing with unanimity it was held
that, under the constitution and alaw that
no person shall be deprived of the right of
trial by jury, astatute of Utah authorizing
a verdict in civil cases on the concurrence
of nine jurors was invalid ; but the court
expressly said that the power of a state to
change the rule as to unanimity was not
before them, and cited 92 U. 8. 80; 110
U. 8. 516. Changes in this respect have
been made in many states. In civilactions
in California, Idaho, Louisiana, Nevada,
Texas, and Washington, three-fourths may
render a verdict ; two-thirds in Montana in
civil actions and crimes less than felonies,
and five-sixths in Idaho, in all cases of
misdemeanor. InlIowa the legislature may
authorize a verdict by less than twelve in
inferior courts.

Unanimity is still required in England.
In a late case before the Judicial Com-
mittee of the Privy Council, where a Brit-
ish subject was convicted of murder in
Japan, the court being comprised of a
British juefe and five jurors, established
under a British treaty, 1t was argued by
Sir Frank Lockwood that the Brigh gov-
ernment could not establish such a court
with & jury of less than twelve, but the
court held that the conviction was lawful.
[1897] App. Cas. 719.

A m cation of the jury system, much
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oconsidered and quite generally adopted, is
the provision authorizing the es to
waive a jury and elect to have the facts
tried by the oourt. This course in ocivil
cases i8 authorized in most of the states, as
well as in the federal courts. It is provided
for in the constitutions of Arkansas, Cali-
fornia, Colorado, Florida, Maryland, Michi-

, Minnesota, Nevada, New York, North

lina, Pennsylvania, Vermont, Wiscon-
sin, Washington, and West Virginia. By
statute a like practice obtains in Illinois,
Missouri, New Jersey, and Wyoming, and
also by the bill of rights in Arizona and by
statute in New Mexico. There can be a
waiver in civil cases and in criminal cases
pot amounting to felony in Idaho, Montana,
North Dakota, and California.

The general principle is, however, that
in criminal cases, the accused can neither
waive his right to a trial by a jury of twelve
nor be deprived of it by the legislature ; 18
N.Y. 128; 54 Ind. 461 ; 638 Ia. 130 (conira,
511a. 578); 41 N. H. 550 ; 66 Mo. 684 ; 44 Ala.
803 ;12 Ohio St. 622 ; 1 Mont. 118 ; 43 Mich.
438. Judge Cooley, after stating that less
than twelve would not be a common-law
jury, or such as the constitution guarantees,
R “ And the necessity of a full panel
could not be waived—at least in case of
felon ven by consent.” Const. Lim., 4th
od. 3& It was held that where one juror
was an alien the failure to challenge him
was not a waiver of the objection, and on
the refusal of the court to set aside the
{udilnent. it would be reversed, on error;
6 Mich. 338 ; contra, 2 Bay 150.

As to waiver of full %mel, see 12 Cr. L.
Mag. 12 ; by criminal ; 25 Am. L. Reg. N. 8.
402 ; 31 Cent. L. J. 280. On the trial of a
misdemeanor, 8 full jury may be waived ;
12 Cush. 80, per Shaw, C. J.; 2 Metc. (Ky.)
1; 50 Fed. Rep. 110; or where the penalty
isonly a fine; 1 Metc. (Ky.) 865; 41 Mo.
470. A jury may be waived in all civil
cases, without any statute ; 89 Va. 767.

The fact that a court of chancery may
summon a jury to try an issue of fact is not
equivalent to the right of trial by jury
under the seventh amendment of the con-
stution ; 149 U. 8. 451. And the constitu-
tional right does not relate to suits over
which equity exercised jurisdiction when
the constitution wasadopted ; 26 S. E. Rep.

. Va,) 5657 ; but the right cannot be de-
eated by giving equity jurisdiction overan
action in which the right applies ; id. It is
not impaired by an act giving the appellate
ocourt suthority to reverse for excessive
; 88 Atl. Rep. (Pa.) 208; s. c. 178
1. In that case it was held that this
ich gives the supreme court ‘‘ power
cases to , reverse, amend, or

a judgment, order, or decree ap-
from and to enter such judgment,”
eto., as it may deetlax ;l)'iro t1' ?I;gglugt, does

infringe upon the right o ury
and is oonstits:ional; and in a latery gase,
this decision was adhered to, and it was
further held that where the supreme court
bad reversed a judgment, without award-
fng a new venire, it might subsequently
Vou. IL.—6

§?§
1%

in all
modif;

amend the ;udg-ment of reversal b,
thereto a formal judgment in
defendant ; 183 Pa. 142,
Qualifications. Jurors must possess the
qualifications which may be prescribed by
statute, must be free from any bias caused
by relationship to the parties or interest in
the matter in dispute, and in criminal cases
must not have formed any opinion as to the

guilt or innocence of the .
good and lawful

vor .of

¢“1, They are to be
men. 2. Of sufficient freeholds, according
to the provisions of several acts of parlia-
ment. 8. Not convict of any notorious
crime. 4. Not to be of the kindred or alli-
ance of any of the parties. 5. Not to be
such as are pre or prejudiced be-
fore they hear their evidence.” Cond. Gen.
207. Asto bias by reason of opinion, see
15 Wkiy. L. Bul. ; 20 Am. L. Reg. N. 8.
117 ; impressions ; 8 Cr. L. Mag. 559.

At common law there was a freehold
gua.liﬁcaﬁon, but to no certain amount ; by

Hen. V. it was 40s.; Thomp. & Merr.
Juries 20; Proffatt, Jury Trial § 115. See
20 Am. L. Reg. N. 8. 436, 497.

An alien may serve as a juror, that is, a
foreigner intending to be naturalized ; 66
Mich. 154 ; contra, 3 Ala. 546, and see Prof-
fatt, Jury Trial § 116; 6 Cr. L. Mag. 886.
An atheist has been held to be disqualified ;
8 Harr. & McH. 301. Women could not
serve as jurors at common law, except upon
a jury to try an issue under a writ de ventre
inspiciendo (% v.); 8 Bla. Com. 862. They
are now qualified in some states.

The federal constitution provides that in
criminal trials the jury shall be taken
‘“‘from the state and district where the
crime shall have bven committed.” State
constitutions usually confine the selection
to the county or district, except where, in
some states, a provision is made in case
jurors cannot conveniently be found in the
county. The right to a trial by a jury of
the vicinage is an essential part of triar{by

ury.

In some states the qualifications of jurors
are regulated .by the constitution; e. g.,
Florida requires them to be taken from the
registered voters. Georgia retlr'res that
jurors shall be upright and intelligent per-
sons. Subject to the constitutional provi-
sions as to impairing the right of trial by
jury, the legislature has power to define
the qualifications of jurors. It may dis-
pense with the freehold qualification re-

uired by common law ; 96 Ill. 206; 108
giass. 412; but see 20 Am. L. Reg. 486;
Proffatt, Jury Trial § 115.

In some states conviction for ocertain
high crimes disqualifies ; some states re-
quire citizenship ; others that jurors shall
be selected from the qualified voters ; others
impose tests of integrity, or intelligence or
education. Freehold or prlggerty tests are
required in some states. at the jurors
shall be over twenty-one years of age is
probably a unive requirement ; while
in some states those gest. a certain age can-
not serve ; Proffatt, Jury Trial § 117.

In the federal courts the qualifications
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are the same as those relating to the highest
courts of law in the respective states; U.
S. Rev. 8t. § 800 ; but this does not require
a minute erence to the state practice;
1 Woods 499, per Bradley, J. statute
confining the selection of jurors to white
citizens is invalid under the fourteenth
amendment ; the right to serve on %]ug
is an incident of citizenship; 100 U. S.
303 ; 103 id. 870.

The intelligence and ability of a juror
are matters within the sound discretion of
the court, and it is sufficient it he knows
the English language and can understand
the testimony and the argument of coun-
sel; 44 La. Ann. 969. It rests with each
state to prescribe such qualifications as it
seems proper for jurymen, taking care onlﬁ
that no rimination in respect to suc
service be made against any class of citi-
%llls solely because of their race; 140U, S.

As to qualifications generally, see 8 L.
Mag. & Rev. N. 8. 165 ; 24 Wkly. L. Bul.
488 ; disqualifications; 3 Alb. L. J. 81.

The selection of jurors is to be made im-
partially ; and elaborate provisions are
made to secure this impartiality. In gene-
ral, a sufficient number are selected, from
among the qualified citizens of the county
or district, by the sheriff, or a similar execu-
tive officer of the court, and, in case of his
disqualification, by the coroner, or, in some
cases, by still other designated persons.
See ELISORS. From among these the re-
quisite number is selected at the time of
trial, to whom objection may be made by
the parties.

Sir Matthew Hale says that the writ to
return a jury issues to the sheriff who is
entrusted to elect and return the jury
without the nomination of either party.
The jurors were to be such persons as for
estate and quality were fit to serve on that
employment. They were to be of the neigh-
bor?nood of the fact to be inquired, or at
least of the county. Cond. Gen.

At common law jurors were selected,
usually, by the sheriff or coroner. It is
done in this country in various ways; by
judges of election ; by town authorities or

y various officials or special boards or com-
missions. Statutor{' provisions as to the
time and mode of selecting jurors are said
to be usually directory only and need not
be strictly complied with ; Thomp. & Merr.
Juries 44 ; but this is not the case with all
such requirements.

In the federal courts the panel of jurors
is selected by the clerk of the court and a
commissioner appointed by the court, who
must be taken from the orposite political
party to that to which the clerk belongs: the
clerk and the commissioner place names in
the jury box alternately without regard to
party affiliations. Any judge may order
the names to be drawn from the boxes used
by the state authorities in selecting jurors
in the highest court of the state ; no person
may serve as a petit juror more than once
in a year. See CHALLENGE.

Exemption. Usually public officials are |

exempt; and persons engaged in various
classes of occupations are often exempt ;
thus in New York, clergymen, physicians,
lawyers, professors, and hers, persons
en,; d in certain kinds of manufacturing,
officials, those employed on steam
vessels, employes of railroad and telegraph
companies, members of the militia and fire
department, etc. Exemstion isox:}l(%duri
actual employment; 79 N. C. ; an
the right of exemption is a dpersona.l privi-
lege and usually not a ground of challenge ;
10 Kan. 288; 90 Ill. 221; or a disqualifi-
cHati&l’l; 11 Tex. 257; 52 Maine 828; 43 N.

The members of an association formed
to aid in the prosecution of & particular
class of offences, and those who are in
sympathy with the association, and contri-
bute money for the purposes of its organi-
zation, are not competent to sit as jurors
on the trial of an indictment for an offence
of the class for the prosecution of which
the association is formed and the mone
contributed ; 19 So. Rep. (La.) 285.
juror was disqualified at common law by
openly declaring his opinion that the part
was guilt ; 2 wk. Pl. C. ch. 48, § 27.
Yet if such declaration was made from his
knowledge of the case and not out of an
ill-will to the party, it is no cause of chal-
le%e; 2 4d. §28.

here a statute disqualifies persons re-
lated within certain degrees of affinity
from serving as jurors on the trial of a
cause to which their affinities are parties,
husbands whose wives are second cousins
are not affinities ; 42 N. E. Rep. (Ind.) 549.

In Tennessee it has been held that a stat-
ute disqualifying from service, either on
grand or petit juries, persons engaged in a
conspiracy against law and orderis not un-
constitutional : 82 S. W. Rep. (Tenn.) 363,
In this case the statute in question was for
the suppression of what are known as White
Caps, and disqualified for jury duty all per-
sons who had been guilty of any offence
under the statute. also a similar dis-
qual%ﬁcatlilon of all rsox;s vilolating the
act for the suppression o amy was
held valid ; 114p'8. S. 477, polygamy

Swearing the jury. At comimon law it
appears to have been the practice to swear
each jurymanas he isdrawn and accepted ;
Joy, Conf. 220; 18 Conn. 166. The present
practice is to swear the entire jury after
the panel is completed. Either practice is
lawful ; 18 Cal. 128, It is not irregular to
swear all the jurors when the court opens,
to try all the issues that may be brought
before them; Thomp. & Merr. Juries 318 ;
6 Wend. 548. But this practice has been
disapproved of in criminal cases on the
ground of the salutary effect both on the
prisoner and the jury of the formality of
administering an oath in the presence of
the prisoner; 22 Ill. 160. It isalso con-
sidered the better practice in criminal cases
to have the panel full before the oath is
administered ; Thomp. & Merr. Juries 819 ;
9 Fla. 215.

The impanelling and final acceptance of -
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a jury by a court is a judicial determi-
nation that the jurors are competent ; and
if any objection to the qualifications of a
juror is known to a party before such de-
termination, it cannot be raised afterwards,
unless on exception to the overruling of a
challenge ; 58 Mich. 154.

Influencing the jury. An attempt to in-
fluence a jury corruptly by promises, per-
suasions, entreaties, money, entertain-
ments, and the like is a misdemeanor at
common law ; 85 N. C. 685; 2 Bish. Cr. L.
384: 3 Nev. 288 ; 5 Cow. 503. Arguments of
counsel in open court at the trial of a cause
are a legitimate use of influence and are
not within this rule, but it would be a crime
to take advantage of the o&portunity af-
forded in order to influence the jurors cor-
ruptly ; 70 Cal. 582. Wherean attempt to
influence a jury, amounting to embracery,
is made, itis immaterial whether they give
any verdict or not, and if they give a ver-
dict, it is no defence that it is a true one.
This crime may be committed by a juror if
he oorng)tly attempts to influence other
jurors; Cl. Cr. L. 328; or if he by indi-
rect practices gets himself sworn on the
tales to serve on one side; 1 Litt. 578.

As to the effect of improper influence on,
or misconduct of, the jury, see New

“If they eat and drink before or after
they are of their verdict, they are
to be fined ; only with this difference, that
if they eat at their own charﬁ:he verdict
shall stand ; but if at the charge of the
party, it shall be set aside; 1 Leon. 133;
some of them have been fined for having
figs and pippins in their pockets, though
they did not eat them ; id.; Moor 599.

Separation during trial. At common
law the jury was kept together until they
had agreed upon their verdict. Even the
right to adjourn a trial from day to day was
doubted ; 24 How. St. Tr. 414. At pres-
ent jurors in civil cases are allowed to
separate each day : and so in trials for mis-
demeanors, at the discretion of the court.
In some cases also in trials for felony, even
in capital cases. But in an able work the
opinion is maintained that in cases of capi-
tal felonies the jury should not be allowed
to separate, as they were not at common
law ; Thomp. & Merr. Juries 867 ; but abso-
lute isolation is not required ; they mafg be
kept under the charge of a sworn officer
who shall exercise a reasonable oversight ;
id. 370. The officer in ch must be
sworn; 2 Hale, P. C. 298 ; although if he
bg:r;:enﬂ"thor oonsht:bleeosnd e!:;:e officio lin
cl of the jury, he need not be specially
sworn ; 16 Wl']s.n%-t

Afidavits of jurors will not be received
to impeach a verdict; Thomp. & Merr.
Juries 539, citing numerous cases ; 6 Houst.
60; 3 Pac. Rep. (Cal). 59: 50 Cal. 438 ;
15 Ark. 408; 45 1. 87. Nor will state-
ments of third parties who derived their
information from a member of the jury;
Thomp. & Merr. Juries 547; 62 N. W. Rep.
iNeb.) 48; 22 8. W. Rep. (Mo.) 47. The
court may question the jury as to the
grounds upon which they based their ver-

dict, if there was more than one ground ; 12
Metc. 281. A juryman may be heard to
show misconduct on the J)urt of third par-
ties ; 7 8. & R. 458 ; and jurymen should
report to the court any attempt to influence
them ; 45 Ill. 37. ut affidavits appear
to be admissible to impeach the verdict, in
Tennessee ; 7 Baxt. 278 ; and to a certain
extent in Iowa ; 20 Ia. 195; and Kansas;
23 Kan. 277; and to show that a verdict
was decided by lot; 85 Ark. 109.

The province of the jury is to determine
the truth of the facts in dispute in civil
cases, and the guilt or innocence of the per-
son accused in criminal cases. Thorn. Jur.
§ 188. See CHARGE. If they go beyond
their province, their verdict may be set
aside ; 4 Maule & S. 192; 8 B. & C. 857; 2
Price 282 ; 2 Cow. 479 ; 10 Mass. 39.

The question whether the jury are judges
of the law as well as of the fact, or whether
it is the function of the court conclusively
to instruct the j upon the law, par-
ticularly in crim cases, has very
much discussed from the earliest times and
has recently been the subject of critical
examination by the United States supreme
court. See tnfra.

Coke says: ‘‘ As the jury may, as often
as they think fit, ind a general verdict, I
therefore think it unquestionable that they
so far may decide upon the law as well as
fact, such a verdict naturally involvin
both. In this I have the authority o
Littleton himself, who hereafter writes,
‘ that if the inquest will take upon them-
selves the knowledge of the law upon the
mr:{;lbel,',’ they may give their verdict gen-
[ B

Hey further says in substance: ¢ Ques-
tions of law generally and more properlg
belong to the judges. The immediate an
direct right of declaring upon questions of
law is entrusted to the judges ; that in the
jury is only incidental.” Co. Litt. 1566 a,
n. (5

Though the question ha« not,until recent-
l¥|’ been the subject of a direct decision of
the United States supreme court, it had
frequently arisen in England and America.
In the former country, in the case of the
Dean of St. Asaph, the court alluded to the
admission by both parties of an ancient
rule of the common law, that the law
should be determined by the court and the
facts by the jury ; but they differed as to
what was law and what fact, it being
contended on one side that the question of
guilt in a libel case, after the fact of publi-
cation and truth of the innuendoesare found
by the jury, was a question of law, and on
the other side that the guilt of the de-
fendant was a question of fact. This con-
currence of views on the point in question
*¢ affords strong proof that, up to the period
of our segarat.ion from England, the funda-
mental definition of trials by jury depended
on the universal maxim, without an ex-
ception, ad queestionem facti respondent
jurqtorg,s, ad queestionem juris respondent

ices.

The doctrine that a jury may disregard
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the law as declared by the oourtlt;lndhs lilts
principal, original support in Bushell’s
case, %ughm 185, ngere the question
was on habeas corpus whether jurors were
liable to be fined and imprisoned for non-
payment of fine for having found a general
verdict in opposition to the instructions of

the court. aughan, C. J., held that be-
cause a general verdict of necessity re-
solves ‘‘ both law and fact complicately

and not the fact by itself,” it could not be
proved that the jurors did not proceed upon
their view of the evidence. This line of
argument is implicitly relied upon by the
advocates of the extreme right of the jury,
but has been rightly characterized as nar-
row; though conclusive in the case to
which it related ; 1 Curt. C. C. 28 ; Hallam,

Const. Hist. ¢. 18; 5 Gray 185. The line | 446

of argument in the English case, taken to-
ther with the criticisms upon it, well
ustrate the difficulties of the subject
which arise necessarily in every case
which is submitted to a jury upon mixed
uestions of law and fact. However
rankly it may be stated that the jury are
bound by the views of the law delivered to
them by the court, the obligation to accept
those views is rather moral t susce
tible of rigid practical enforcement. Early
English cases supporting the doctrine that
the jury are judges of the fact and not of
the law are,1 Plowd. 111; id. 233; 2 .
493 ; 2 Stra. 766 ; Lord Hardwicke said :—
““The thing that governs greatly in this
determination is, that the point of the law
is not to be determined by juries; juries
have a power by law to determine matters
of fact only ; and it is of the greatest oon-
uence to the law of England and to the
subject, that these powers of the judge and
the jury are kept distinct ; that the judge
determine the law, and the jury the fact;
and if ever they come to be confounded, it
will prove the confusion and destruction of
the law of England.” Cas. temp. Hardwicke
28. Foster, after stating the rule that the
ascertainment of all the facts is the prov-
ince of the jury, says :—¢‘ For the construc-
tion the law putteth upon facts stated and
:ﬁreed. or found by & jury is in this, as in
other cases, undoubtedly the proper
province of the court.” And he adds that
in cases of difficulty, a special verdict is
usually found, but, where the law is clear,
the jury, under the direction of the court
as to the law, may and, if well advised,
always will find a general verdict conform-
ably to such direction; Fost. Cr. L.,
ed. 265. To the same effect, it has been
urged, is the settled current of English
authority ; Wynne's Eunomus, Dial. III,
§éﬂ63, 528 : 1 Steph. Hist. Cr. L. 561; 2
wk. P.C. ¢, 22, § 21; 8 Term. 428; 4
Bing. 195; 8 C. & P. 94 ; contra, Vaughan
185; 4 B. & Ald. 145.

The 3uestion arose most frequently in
England in connection with prosecutions
for libel, and it was conten that Fox’s
Libel Act changed the common-law rule,
but this was not the case. In a leading
oase arising under that act, it was held that

it was for the judge to define the offence
and then for the jury to say whether the
publication under consideration was within
that definition; 6 M. & W. 104 (see as to
this case, 166U, 8. 97; 1 Curt. C. C. 55); 8
Jur. 137. In the House of Lords the unani-
mous opinion of the judges was given by
Tindal, C. J., in answer to a question
whether, if a fine were received in evi-
dence, it ought to be left to the tjm'y to
say whether it barred an action o re
impedit, that ‘“the judge who tried the
cause should state to th};j whether in
point of law the fine that effect, or
what other effect on the rights of the liti-
t parties, upon the general and ac-
nowledged principle ad ionem juris
non respondent juratores.” 4 Cl. and Fin.

In state courts it has been held to be ““a
well-settled prinociple, lying at the founda-
tion of jury trials, admitted and recognized
ever since j trial had been adopted as
an establis and settled mode of pro-
ceeding in courts of justice, that it was the
proper province and duty of judges to con-
sider and decide all questions of law, and
the proper province and duty of the jury
to decide all questions of fact;” 10 Metc.
288; 5 Gray 185; 18 N. H. 6538; 20 Mich.
178; 6 R. 1. 83; 44 Cal. 65; 65 Vt. 1, 84
(overruling 28 id. 14, and every case which
followed it); 8 J. J. Marsh. 182. The cita-
tions include both civil and criminal cases.
There undoubtedly exists a power in the
jury to override the law as declared by the
court and to make their action effective
by an acquittal in a criminal case which
cannot be set aside. This has received fre-
quent expresssion from judges and courts
of great authority. ¢¢The unquestionable
wer of juries to find general verdicts,
involving both law and fact, furnishes the
foundation for the opinion that they are
judges of the law, as well as of the facts,
and gives some plausibility to that opinion.
They are not, however, compelled to de-
cide legal questions, having the right to
find special verdicts, %iving the facts, and
leaving the legal conclusions, which result
from such facts, to the court. When the
find general verdicts, I think it is their
duty to be governed by the instructions of
the court as to all I questions involved
in such verdicts. They have the power to
do otherwise, but the exercise of such
power cannot be regarded as rightful,
although the law has provided no means,
in criminal cases, of reviewing their de-
cisions whether of law or fact, or of ascer-
taining the grounds upon which their ver-
dicts are based ; ” 26 N. Y. 588 ; see also 1
Park. Cr. Cas. 147 ; td. 474. In Pennsyl-
vania there has been, in some cases, a
very strong expression of the idea that in
criminal cases the juries are judges of the
law as well as of the fact. is was very
earnestly stated by Sharswood, C. J., who
said that the power of the jury to judge of
the law in a criminal case was one of the
most valuable securities guaranteed by the
bill of rights of Pennsylvania ; Pa.
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§28; but this unqualified statement is not
sustained g the leading cases in that
state. In onwealth v. 8herry, re-

in Whart. Hom. (App.) 481, Rogers,

., said: ** You are, it is true, judges in a
criminal case, in one sense, of both law
and fact ; for your verdict, as in civil cases,
must pass on law and fact together. If
you acquit, you interpose a bar to a
second prosecution, no matter how entirely
your verdict may have been in opposition
to the views expressed by the court. . . .
It is important for you to ke:&this dis-
tmct;n in u:i;g, reol;llemberin t, while
you have i wer, by an uit-
tal, to discharge ?defelx)lodant from f;‘lol:lthel‘
prosecution, you have no moral power to do
80 against the law laid down by the court.
... For your part, your duty is to re-
oeive the law, for the purposes of this trial,
from the court. If an error injurious to
the prisoner occurs, it will be rectified by
the revison of the court in banc. But an
mthl i fromheithl:r a conviction l());
acquitial, against the law, can never
rectified. In the first case, an unnecessary
stigma is affixed to the character of a man
who was not guilty of the offence with
which he is charged. In the second case,
a serious inj is effected by the arbitrary
and irremediable discharge of a guilty
man. You will see from these considera-
tions the great importance of the preserva-
tion, in criminal as well as in civil cases,
of the maxim that the law belongs to the
court and the facts to the jury.”

Other expressions substantially to the
mmeeffect are: *‘ If the evidence on these
points fail the prisoner, the conclusion of his

t will be irresistible, and it will be your
todraw it ; ” Gibson, C. J., in 4 Pa. 269.

“ court had an undoubted right to in-

struct the j as to the law, and to warn

court said asto the law,” and this, Paxson,
CJ., speaking for the court, declared tobe
in barmony with the case in which is found
the expression of Sharswood, C. J., supra.
this case Mr. Justice Mitchell filed a
and very able concurring opinion

which he says: *“Upon one point I
further and put an end once
a doctrine that I regard as un-
emint of view, historical,

i cal. . . . The jury are
j of the law in any case, civil or
; neither at common law, nor
constitution of Pennsylvania, is
determination of the law any part of

or their right. The notion is of

modern growth and arises undoubtedly
from a perversion of the history and results
of the right to return a general verdict,
sspecially jn libel cases, which ended in

B

i

;f

;

H
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Fox's BilL” He then considers the ques-
tion historically, and on the authorities,
and says that there is not a single respect-
able English authority for the doctrine,
and that, against a ‘ solid phalanx” of
American authorities, there is but a single
authority in its favor (28 Vt. 14), which
was by a divided bench (and which has
been since overruled; 65 Vt. 1, supra).
He concludes that ¢ the jury were never
judges of the law in any case, civil or crim-
inal, except as involved in the mixed de-
termination of law and fact by a general
verdict.” In an annotation of the case in
85 Vt. 1, which overruled what is here
characterized as practically the only au-
thority in supﬁort of the doctrine, it is
said: ‘““The ghost of the doctrine that
juries in criminal cases are to judge of the

w as well as the facts would seem to be
effectually laid by the above decision. . . .
That solitary authority (28 Vt. 14), which
has often been attacked and discredited, is
now by the case above reﬁ»orted completely
overruled.” 19 L. R. A. 145.

In the United States courts, prior to the
direct decision of the supreme ocourt al-
ready referred to, the question had been
frequently examined. e most elaborate
discussion of the subject was by Mr. Justice
Curtis, whose opinion is very much relied
upon by the supreme court. His conclu-
sion was ‘‘that when the constitution of
the United States was founded, it was a
settled rule of the common law that, in
criminal as well as in civil cases, the court
decided the law, and the jury the facts;
and it cannot be doubted that this must
have an important effect in determining
what is meant by the constitution when it
adtl)f)ts a trial by jury.” 1 Curt. C. C. 28.
Following in a much later case, also by the
supreme court justices, sitting on circuit,
the principle was clearly laid down:
‘“There prevails a very general, but an
erroneous, opinion that in all criminal cases
the jury are the judges as well of the law
as of the fact—that 1is, that they have the
right to disregard the law as laid down by
the court, and to follow their own notions
on the subject. Such is not the right of
the jury.” ‘It is their duty to take the
law from the court and apply it to the facts
of the case. It isthe province of the court,
and of the court alone, to determine all
questions of law arising in the progress of
a trial; and it is the province of the jury
to pass upon the evidence and determine
all contested questions of fact. The re-
sponsibility of deciding correctly as to the
law rests solely with the court, and the re-
sponsibility of finding correctly the facts
rests solely with the jury.” Field, J., in4
Sawy. 457 ; and {0 the same effect are, 2
Sumn. 240; 5 Blatch. 204 ; 5Cra. C. C.578;
19 Fed. Rep. 688.

The authorities which have been some-
times relied upon to support the cont
view are, 8 Dall. 1; 1 Burr’s Trial 470; 2 <d.
422 ; Whart. 8t. Tr. 48, 84; Chase’s Trial
App. 44. These authorities received a very
oritical examination both by Mr. Justice
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Curtis in 1 Curt. C. C. 28, and by Mr. Jus-
tice Harlan, who delivered the opinion of
the court in Sparf et al. v. United States,
156 U. 8. 51 ; and in the dissenting opinion
of Mr. Justice Gray (and except by the lat-
ter) they were not oonsidered, when prop-
erly read, as sustaini:ﬁlthe view in support
of which they are usually cited. The ?in-
ion of Mr. Justice Harlan, last referred to,
contains a full discussion of the subject,
- and in it will be found most of the author-
ities herein cited. It was held that where
there was no evidence upon which the jury
could properly find the defendant guilty of
an offence included in it less than the one
charged, it is not error to instruct them
that they cannot return the verdict of any
lesser offence. In support of the rule laid
down in this decision, see also Cooley,
Const. Lim. 328 ; 1 Greenl. Ev. § 49 : Thomp.
Tr. § 1016 ; and the valuable note by Dr.
‘Wharton in 1 Crim. Law . 51. By way
of explanation of some of the expressions
so much relied upon in support of a con-
trary view, Mr. Justice Harlan in his opin-
ion referred to, supra, says: ¢‘The lan-
guage of some tjudgeeu and statesmen in the
early history of the country, implying that
the jury were entitled to disregard the law
as expounded by the court, is, perhaps, to
be explained by the fact that that ¢ in many
of the states the arbitrary temper of the
colonial judges, holding office directly from
the crown, had made the independence of
the jury in law as well as in fact of much

pular importance.” Wharton's Cr. PL. &

., 8th ed. § 808; Williams v. State, 82
Miss. 889, 896.”

The ent for the right of the jury to
decide the law in criminal cases has been
most recently fully presented in the dis-
senting opinion of Mr. Justice Gray, with
whom concurred Mr. Justice Shiras, in
Sparf etal. v. United States. In this opin-
ion from a long and careful examination of
the authorities, the conclusion is thus
stated: ¢ It is our deep and settled con-
viction, confirmed by a re-examination of
the authorities under the responsibility of
taking part in the consideration and decis-
ion of the capital case now before the court,
that the jury, upon the general issue of
guilty or not guilty in a criminal case, have
the right, as well as the power, to decide,
according to their own judgment and con-
sciences, all questions, whether of law or
of fact, involved in that issue.” It may be
noted that of three cases cited in this opin-
ion as containing the ablest discussion of
the subject on both sides, and taking the
same view as that advocated by Mr. Justice
Gray, two opinions, those of Chancellor
Kent and Mr. Justice Thomas in favor of
the right, were also dissenting opinionsand
that of Judge Hall, of Vermont, on the
other side, the only one of the three which
was an authority, has lately been overruled,
as stated su The English authorities
are very fully discussed, and much atten-
tion is given to cases which are claimed as
authorities in favor of the view':’sresented
which have already been cited, supra,

and of which those who argue against the
right of the jury to decide the law, question
either the authority or the application.
The contention of this dissenting opinion
is that the result of the English authorities
is in favor of the ultimate right of the jury
to decide the law, notwithstanding the in-
structions of the court, and that the earlier
American authorities are to the same ef-
fect. Itisadmitted that in the later Amer-
ican cases, ‘ the general tendency of decis-
ion in this country has been against the
right of the jury, as well as in the courts of
the several states, including many states
where the right was once established, as in
the circuit courts of the United States.
The current has been so strong, that in
Massachusetts, where counsel are admitted
to have the right to argue the law to the
i'l , it has yet been held that the jury

ave no right to decide it, and it has also
been held, by a majority of the court, that
the legislature could not constitutionally
confer upon the jury the right to deter-
mine, against the instructions of the court,
questions of law involved in the general is-
sue in criminal cases; and in Georgia and
in Louisiana, a general provision in the
constitution of the state, declaring that ‘in
criminal cases the j shall be judges of
the law and fact,” has been held not to
authorize them to decide the law against
the instructions of the court” (156 U. S.
168); to those urged with the late constitu-
tional construction should ¢ have far less
weight than the almost unanimous voice of
earlier and nearly contemporaneous judi-
cial declarations and practical usage.”
These cases contain all the learning on the
subject on both sides and may be referred
to for the full statement and full criticism
of authorities which is not practicable with-
in the limits of this title.

See, generally, 15 Law Rep. 1: 11 Am. L.

Reg. . 8. 401 ; 3014d. 781,744 ;2 Cr. L. 2
664, 871 ; 3 id. 484 ; 7 id. 654; 10 S. E. Rep.
(Va.) 745; H ave’s note to Co. Litt.
155b. ; 5 So. L. Rev. N. 8. 852.
. Directing theverdict. The most frequent
expression of the rule is that, where there
is no evidence tending to prove the facts
set up by the party who sustains the burden
of proof, the court is bound, on request, to
direct the jury to return a verdict for the
(:gposite party ; 15 Ga. 91; 86 Mo. 484 ; 87
id. 462. On the other hand, where there
isany evidence tending to prove such facts,
the court cannot so direct the verdict, but
must submit the evidence to the jury and
leave it to them to determine whether it is
sufficient to that end; 63 Mo, 897 ; 85 id.
247 ; Thomp. Tr. § 2245.

‘When the testimony is all in one direc-
tion, or when all the evidence for the
plaintiff has been given, and it has no
tendency whatever to prove the particular
issue relied on to recover, and there is no
question in regard to the credibility of the
witnesses who have given the evidence, the
court may determine the whole case as a
question of law ; 86 Mo. 491 ; 82 V¢. 612.

It is only where the evidence, with all
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fair and legitimate inferences, and viewed
in the most favorable light, is insufficient
to justify a verdict for the plaintiff, that
the court may direct a verdict for the
defendant ; 148 Ill. 242; 147 id. 120; 52
Fed. Rep. 87; 43 Il App. 536; 95 Wis.
4;8e0 141 N. Y. 514, A federal court may
direct & verdict for either party when-
ever, under the state of the evidence, it
would be compelled to set aside one returned
the other way ; 8 C. C. App. 280. Where,
from the testimony before the jury, differ-
ent minds might draw different conclu-
gions, it is error to direct a verdict; 35
Neb. 872; 95 Ala. 897 ; 98 id. 157; 67 Hun
518 ; 95 Mich. 140 ; 8 Misc. Rep. 513. Where
the right of recovery depends on questions
of fact, there must be a submission to the
jury; 160 Pa. 814. A direction to find for
the defendant was held proper, in an action

inst a railroad for interference with the

intiff’s business, where no evidence was
offered showing the injury caused by such
interference ; 154 Pa. 468. Where it is
shown by an open statement of counsel for
the plaintiff that the contract on which the
suit is brought is void, the court may direct
the jury to find a verdict for the defendant ;
108 U. 8. 261. There can be no serious
doubt but that the court can at any time
direct the j when the facts are un-

i ,anmt the jury should follow

direction ; id.

For a clear statement of the dootrine of
sommgto;{ instructions, as recently laid

own by Mr. Justice Harlan, see INSTRUC-
TIONS. See also CHARGE ; VERDICT.

The removal of a casefrom the considera-
tion of a jury, in criminal cases, can only
take place by consent of the prisoner ; 6 C.
& P.151; 1C. & K. 201; 5 Cox, Cr. Cas.
501 ; 1 Humph. 108 ; 6 Ala. N. 8. 616; or by
some necessity ; 5 Ind. 290 ; IOYer%.536;
28 Ala. N. 8. 185; 3 Ohio St. 239; 1 Dev.
491 ; 2 Gratt. 570; 3 Ga. 60; 4 Wash.C. C.
411 ; s0 as to compel the prisoner to be tried

in for the same offence ; 4 Bla. Com.

. But where such neoessit{ exists as
would make such fa 1;o:tm'se l;ig ly condu-
cive to purposes of justice; H
8. & R.ps‘ao; 2 D. &JB. 166 ; 18 Johns. 205 ;
9 Leigh. 620 ; 18 Q. B. 784; 38 Cox, Cr. Cas.
485; 1t may take place. The question of
neoessity seems to be in the decision of the
oourt which tries the case; 2 Pick. 508 ; 4
Harr, Del. 581 ; 8 Ohio 899 ; 13 Wend. 56;
9 Wheat. 579. But see 1 Cox, Cr. Cas. 210;
13Q. B. 784 ; 5 Ind. 202. A distinction has
been taken in some cases between felonies
and misdemeanors in this re ;8D &
B.115; 18 Ired. 288 ; 7 Gratt. ; 2 Sumn.
19; 6 Mo. 644 ; 74 N. C. 891 ; but is of doubt-
ful validity ; 18 Johns. 187; 9 Mass. 484 ; 5
Litt. 137 ;98 Ala. n. 8. 185; 11 Ga. 858; 1
Bean. & H. Lead. Cr. Cas. 869.

Among cases of necessity which have
mgeheld sufficient tg w&l’x‘tml e:si the %i:-

: of a jury without re n e

r are sickness of the judge;8 Ala.

; 8 Bax. 571 ; or of his wife ; 59 Ia. 471 ;
sickness; 3 Rawle 498 ; 2 Mood. & R. 249 ;
8 Crawf. & D. 212; 8 Campb. 207; 1

Thach. Cr. Cas. 1; 2Mo. 135; 10 Yerg. 532;
5 Humphr. 601 ; 6 id. 249 ; 9 Leigh 618 ; 55
Ala, 129; 59 Vt. 84 ; or other incggmcityﬁf
a juror; 1 Curt. 28; 18 Wend. 851; 3 Il
828 ; 3 Ohio St. 289 ; 12 Gratt. 689 ; butsee
8§ B.& C.417; C. & M. 647; 8 Ad. & E.
831; 2Cra. 412; 1 Bay 150; 4 Ala. 454; 1
Humphr. 253 ; 2 Blackf. 114 ; 1 Leigh 599 ;
4 Haf)st. 258 ; sickness of the 1 r; 2
Leach 546; 2 C. & P. 413 ; 8 Leigh 628, n. ;
68 N. C. 203 ; 26 Ark. 260 ; or the death or
insanity of a judge or juror; 88 Cal. 467 ;
32 Ind. 480 ; iration of a term of court;
1 Dev. 491 ; 1 Miss. 184 ; § Litt. 188; 4 Ala.
N. 8, 173; 2 Hill, 8. C. 680; 2 Wheel. Cr.
Cas. 472 ; and see 5 Ind. 280 ; 8 Cox, Cr. Cas.
489 ; tnability of the {'ury to agree ; 2 Johns.
Cas. 201, 275; 2 Pick. 521 ; 6 Ohio 399; 9
‘Wheat. 579 ; 68 Minn. 282 ; 67 Ind. 854 ; 47
Conn. 121 ; 61 Miss. 117; 85 La. Ann, 488;
90 N. C. 664; 27 Fed. Rep. 616 ; contra, 6
S. & R. 577; 3 Rawle 4988 ; 26 Ala. N.8.185;
10 Yerg. 582; 2 Gratt. 167 ; 8 Crawf. & D.
212; 1Cox, Cr. Cas. 210; L. R. 1 Q. B. 289 ;
121 Pa. 109. Butsee7Gratt. 662: 3D. & B.
115; 18 Ired. 283. In some states, statutes
have provided for a dischar%& \{Pon a dis-
mment; 28 Ark. 260; 5 W. Va. 510; 41

Insufficiency of the evidence to convict ;
2 Stra. 984 ; 8 Blackf. 540 ; 2 Park. Cr. Cas.
676 ; 2 McLean 114 ; and sickness or other
incapacity of a witness; 1Crawf. & D. 151 ;
1 Mood. 186 ; Jebb 270; are not sufficient
neoessities to warrant the discharge of a
jury. See17 Pick. 899 ; 2 Gall. 364 ; 2 Benn.
& H. L. Cr. Cas. 887 ; JEOPARDY.

It is within the discretion of the trial
judge to refuse to discharge the jury until
they arrive at a verdict ; 2 Misc. Rep. 127.
A jury ay be discharged from giving any
verdict, whenever the court is of the opinion
that there is a manifest necessity for the
act, or that the ends of public justice would
otherwise be defeated, and may even order
a trial before another jury, and a defendant
is not thereby twice put in jeopardy ; 155
U. 8. 271.

When a jury in a criminal case is dis-
charged during the trial, and the defendant
sul uently put on trial before another
jury, he is not thereby twice ¥ut in jeo-
pardy within the meaning of the fifth
amendment to the United States constitu-
tion ; 142 U. 8. 148,

Duties and privileges of. Qualified per-
sons may be compelled to serve as jurors
under penalties prescribed by law. They
are exempt from arrest in certain cases.
See E. They are liable to punish-
ment for misconduct in some cases.

The federal constitution provides (Am.
vii.) that ‘‘no fact tried by a jury shall be
otherwise re-examined in any court of the
United States, than according to the rules
of the common law.” This includes only
a new trial or proceedings in an ag;»ellate
court; it applies to the facts tried by a
jury in a state court, and renders invalid
an act providing for the removal of a cause
from a state to a federal court after it has
been tried in the former ; 9 Wall. 274.
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A frequent variation from the common-
law jury system is to permit the jury to
impose the punishment (this being for-
merly considered a matter for judicial dis-
oretion), or, as in some states, to divide the
res nminhty between the judge and jury ;
and such legislation is held constitutional ;
7 Ind. 8382; 70 Ia. 442; 1 Bish. N. Cr. L.

934,
8 In criminal cases, in Scotland, a jury
consists of fifteen and a majority may con-
vict. In Belgium, criminal and political
charges and offences of the press are tried
before a jury. Trial by j has existed in
Greece since 1834, In Sweden it exists in
cases of offences of the prees ; and in Italy,
in criminal cases, and a majority may con-
vict. In Norway, it was established in

1887, and there also a majority may convict.
- In Russia, since 1864, criminal cases in-
volving severe penalties, except political
offences, are tried by juries. waii hasa
jury of twelve, both in civil and criminal
cases, of whom nine may render a verdict.
In South Ameri(lm, all the states h:ve the
jury system. In France, trial by jury
gn'sts lynil cases of felony, and it is rovided
in Germany, by the imperial e, in all
criminal cases exoegt treason, political
crimes and offences of the press.

See, generally, Hirsh ; Thompson & Mer-
riam, Juries; Best; Forsyth; Proffatt;
Spooner ; Starkie ; Stephen, Jury Trial;
Lesser, History of the Jury System ; Ed-
wards, Juryman’s Guide ; Best, Unanimif{
of Juries; 1 Am. L. Reg. N. 8. 524; 28 id.
666 ; 18 Alb. L. J. 176; 14 id. 115; 19 id.
469 ; 20 ud. 68, 129, 207; 17 Am. L. Rev.
898 ; 20 id. 661 ; 21 <d. 859; 26 id. 666 ; 4
Cr. L. Mag. 15; 8 So, L. Rev. N.8.908; 7L.

uar. Rev. 15; 24 Ir. L. T. 477; 18 Wkly. L.

ul. 95 ; and as to its development, 5 Harv.
L. Rev. 249, 295, 857. See also ASSIZE;
CHALLENGE ; DUE PROCESs OF Law; ELI-
SORS ; INQUEST ; INSTRUCTION ; JEOPARDY ;
JupEx; NEW TRIAL; TRIAL; GRAND JURY;
JURATA ; STANDING ASIDE.

Consult Edwards ; Forsyth ; Ingersoll, on
Juries ; 1 Kent 623, 640.

JURY BOX. A placeseta for the
jury to sit in during the trial of a cause.

JURY LIST. A paﬁer containing the
names of jurors impanelled to try a cause,
or it contains the names of all the jurors
summoned ‘to attend court.

JURYMAN. A jelvror ; one who is im-
panelled on a jury. ebster, Dict.

JURY PROCESS. In Practice. The
writs for summoning a jury, viz.: in Eng-
land, venire juratores facias, and distrin-

as juratores, or habeas c Juratorum,
ese writs are now abolished, and jurors
are summoned by g‘rrecept. 1 Chitty, Archb.
844: Com. Law oc. Act, 1852, § 104;
8 Chitty, Stat. 519.

JURY OF WOMEN. A jury of women
isgiven in two cases ; viz.: on writ de ventre
inspiciendo, which was a writ directed to
the sheriff, commanding him that, in the

presence of twelve men and a8 many wo-
men, he cause examination to be made
whether a woman therein named is with
child or not, and if with child, then about
what time it will be born, and that he
certify the same. It is granted in a case
when a widow, whose husband had lands
in fee-simple, marries again soon after her
husband’s death, and declares herself preg-
nant by her first husband, and, under that

text, withholds the lands from the next

eir ; Cro. Eliz. 508; Fleta, lib. 1, c. 15.
In that case, although the jury was made
up of men and women, the examination
was made by the latter; 1 Madd. Ch. 11;
2 P. Wms. 591. Such a writ was issued
in the case of In re Blackburn, 14 L. J. X,
8. Ch. 886. In New York it issaid that an
application was made for such a jury in
the Rollwagen will case and denied upon
the ground that ‘ asthelady was not going
to be hanged and did not herself solicit the
investigation, there was no power to compel
her to submit to it;” 10 Alb. L. J. 8. In
the opinion of the court in 141 U. 8. 250
the statement is made by Mr. Justice Gray
that this writ has never been used in this
country. The authorities cited in this
title show that this statement is too broad
both as to the use of the common-law writ
and as to physical examination, which title
see further as to this case.

‘Where pregnancy is pleaded by a con-
demned woman, in delay of execution, &
jury of twelve discreet matrons was called
from those in court, who were impanelled
to try the fact and report to the court.
They chose a fore-matron from their own
number. On their returning a verdict of
‘“ enceinte,” the execution was delayed
until the birth, and in some cases the
punishment was commuted to perpetual
exile. When the criminal was merely

3 enceinte, and not quick (see

UICKENING), there was no respite. See 2

ale, Pl. Cr. 412 ; Taylor, Med. Jur., Bell’s
ed. 520 ; Archb. Cr. Pl. 187. The proceed-
ing has been said to be obsolete, though it
has been recognized in America; and at
a very recent date in England, in Reg. v.
Webster, tried before Lord Denman at the
Old Bailey in London in July, 1879. The
plea of pregnancy was interposed before
sentence, and immediately “a jury of
matronsselected from a crowd of femalesin
the gallery wereimpanelled ” and sworn,and
the inquisition was held forthwith before
the judge. The result was a verdict that
the prisoner was not quick with child and
she was sentenced. e verbalim report
of the proceedings may be found in 9
Cent. L. J. 84. In State v. Arden, 1 Bay
487, the plea was allowed and an inquisi-
tion held, but the prisoner was found not
pregnant and sentenced todeath. In State
v. Holeman, 18 Ark. 105, the plea was
overruled in a larceny case where a woman
was convicted of a penitentiary offence.
In the case of Mrs. Bathsheba Spooner, who
was tried in Massachusetts in 1778 for the
murder of her husband, she being under
sentence of death, petitioned the governor
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and council for a respite on account of

. A writ de venire inspiciendo
issued by the council to the sheriff
ing him to sammon a jury of two
men midwives and twelve (iiscreet and
lawful matrons ** to ascertain the truth of
her plea.” The verdict was that she ‘“is
not quick with child,” and she was exe-
mﬁe& but a mortem examination
Kovedthatherassertionw‘astme ; 3Harv,

Rev. 44; 89 Alb. L. J. 326.

It is difficult to see by what reason or
authority this proceeding can be assumed
not to be available, acoording to the course
of the common law, in jurisdictions in
which that system of jurisprudence is in
foroe, parti ly where, as in some states,
it is imbedded in the constitution. It has
been said on this point: ‘“ While the cases
are very rare, there is no evidenoe (or au-
thority, it might be added) that a jury of
women is not a part of the machinery of
the law in those states in which the com-
ﬁogs law prevails.” 12 A. & E. Encyc. of

1

ll‘t l;laeyagse safely affirmed ‘;:hl:t nofwoman
who regnancy in delay of execu-
tion will inlzmy ocommon-law Jyurisdiction
be sentenced to death without examination
into the truth of the faot pleaded, and in
the absence of other statutory provision,
it is dificult to see how she could be de-
ived of this common-law right. Itis un-
btedly true that the proceeding is anti-
gted and ill adapted to the I;lmrpose, and
refore the subject is well worthy of
legislative attention. Doubtless the rarity
of such legislation is due tothe infrequency
of capital trials of women. Inone state at
least the oontingencg is provided for. In
New York it is provided by statute that if
there is reasonable ground to believe that
a female defendant sentenced to death is
E:egm.nt, a jury of six physicians shall
1 ed to inquire into the fact,
andifit is found by the inquisition that
she is ** quick with child,” the execution is
to be suspended until the governor issues a
warrant directing it, which he may do as
soon as he is satisfied that she is no longer
* quick with child,” or he may commute
her punishment to imprisonment for life ;
N. Y. Code Crim. Proc. §§ 501-2. See
De VENTRE INSPICIENDO ; REPRIEVE.

JURY WHEEL. A mechanical con-
trivance, usually a circular box revolving
on s crank, in which the names of persons
subject to jury duty are dplaoed, by the offi-
cers,and at the times and places prescribed
bylaw, and from which the proper number
to constitute the jury panels for any par-
ticular term of court are drawn by lot.

JUS (Lat.). Law; right; equity.
Story, Eq. Jur. § 1. In the Roman law
the word had two distinct meanings. It
was either a body of law, as the jus hono-
rarfum, or an individual right, as the
ﬂmﬁ See Sohm, Inst. Rom. L. § 7,
w this distinction s developed in the
course of a discussion of fundamental con-
ceptions. A thirduse of the word was in

apposition to judicium, as to which see
hg Jupicio; IN Jm;’JUDxx; Lex,

JUS ABUTENDI (Lat.). The right to
abuse. By this phrase is understood the
right to abuse property, or having full do-
minion over property. 38 Toullier, n. 86.
The right of destruction or consumption,
and free disposition. Morey, Rom. L. 288.
See DoMINIUM JUs UTENDL

JUS ACCRESCENDI (Lat.).
right of survivorship. See SURVIVOR.
In Roman Law. The right of accretion.
This exists in two cases: According to the
general rule a person could not die partly
testate and partly intestate, and if any part
of the estate was unprovided for, either by
the oversight of the testator or any of the
heirs, it was ratably distributed among the
heirs; Morey, Rom. L. 825; so if the
same thing were left to two or more per-
sons each took an equal share; if one of
them should die before he had received
the legacy, the share of the one so dying
ed to the remainin, ;}%i‘nt legatee or
egatees by this right ; id. 384. It hasbeen
suggested that the germ of this right is to
be found in the succession by necessity ;
Sohm, Inst. Rom. L. § 100.

JUS ACTUS. In Roman Law. A
rural servitude giving to a person a passage
for carriages, or for cattle.

JUS AD REM (Lat.). In Civil Law.
A righthto t?) thing.rt It is generally treated
as a right roperty not in possession, as
distinguishedp from jus in re, whichimplies
the absolute dominion. In English law,
this distinction is illustrated by Blackstone,
by reference to ecclesiastical promotions,
where, although the freehold passes to the
person promoted, corporal possession is re-

uired to vest the property completely in
the new proprietor, who acquires jus ad
rem, an inchoate, or imperfect, right of
nomination and institution, but not the
jug in re, or complete and full right, un-
es8 bhcomgm possession ; 2 Bla. Com.
812. e distinction expressed by these
terms in the Roman law is analogous to the
common-law distinction between the effect
of a right of entry and that of actual en-
try, which in English real property law is
expressed in the maxim non jus, sed seisina,
facit stipitem ; id. Jus ad rem issaid to
be merely an abridged expression for jus
ad rem acquirendam, and it properly de-
notes the right to the uisition of a
thing, Austin, Jur. Lect. 14; Moz. & W.

‘“On this distinction between claims to
things advanced inst all men, and those
advanced primarily against icular
men, is based the division of rights into
real and personal expressed by writers of
the middle ages, on the analogy of terms
found in the writings of the Roman jurists,
by the phrases jura n re and jura ad rem.
A real right, a jus in re, or. to use the
equivalent phrase preferred by some later
ocommentators, jus in rem, is a right to
have a thing to the exclusion of all other

The
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men. A personal right, jus ad rem, or, to
use a much more correct expression, jus in

m, is a right in which there is a
person who is the subject of right, as
well as a thing as its object, a right which
gives its possessor a power o oblige an-
other person to give, or procure, or do, or
do not do, something.” d. Inst. Just.
Introd. xlviii.

A right which belongs to a person only
mediately and relatively, and has for its
foundation an obligation incurred by a
particular person.

The jus in re, by the effect of its very nature, is

dependent and abeol and is exercised per se
ipsum, by appl it to its object ; but the jus ad
rem is the faculty of demanding and obtaining the
aertormance of some obligation by which another

bound to me ad aliquid dandum vel faciendum,
vel prestandum. Thus, if I had the ownership of a
horse, the usufruct of a flock of sheep, the right
of habitation of a house, a right of way over your
land, etc., my right in the horse, in the flock of
sheep, in the house, or the land, belongs to me
dlrecdy and without any intermediary ; it belon,
to me ai)solut:l‘{ and independently of any partic-
ular relatiomr h another person ; I am in direct
and immediate relation with the t.hing itself which
forms the object of my right, without reference to
any other relation, is constitutes a jus in re.
If, on the other hand, the horse is lent to me by
nst you for a thousand

ou, or if I have a claim
ollars, my right to the horse or to the sum of
money exists only relatively, and can only be ex-
ercised through Xou; my relation to the object
of the right is mediate, and is the result of the im-
te relation of debtor and creditor existing
between you and me. This is a jus ad rem. Every
Jus in re, or real right, may be vindicated by the
actio in rem st him who is in on of
the thing, or against any one who contests the
right. It has been sald that the words jus in re of
the civil law convey the same idea as thing in pos-
session at common law. is an error, arising
from a confusion of ideas as to the distinctive char-
acters of the two classes of rights. Nearly all the
common-law writers seem to take it for granted
that by th‘ell,;'luo in re is understood the title or prop-
erty in a t in the possession of the owner ; and
that by the jus ad rem is meant the title or prop-
ort{ in a thing not in the possession of the owner.
But it is obvious that ion i8 not one of the
elements constituting the jus in re; although pos-
seasion is generally, but not always, one of the in-
cidents of this right, yet the loss of on does
not exercise the slightest influence on the char-
acter of the right itself, unless it should continue
for a sufficient length of time to destroy the right
altogether by prescription. In many instances the
Jus n re is not accom, jed by on at all;
the usuary is not entitled to the possession of the
thing subject to his use; still, he has a jus in re.
So with regard to the right of way, etc. BSee
DouINIOM. *
A mortgage is considered by most writers as a
ug in re ; but it is clear that it is a jus ad rem : it
gmnoed for the sole pu of securing the pay-
ment of a debt or the fulfilment of some other
personal obligation. In other words, it is an acces-
sorf\l' to a principal obligation and co ding
right : it can have no separate and independent ex-
istence. The immovable on which I have a mort-
ghage is not the object of the right, as in the case of
e horse of which I am the owner, or the house of
which I have the right of habitation. etc. : the true
object of my right is the sum of money due to me,
the payment of which I may enforce by obtaining a
decree for the sale of the property moi . 2
Marcad?d 350.

JUS MBLIANUM. A body of laws
upon the same plan as the jus flavianum
(g. v.) though more complete. 1t waspub-
lished about B. c. 200 by Sextus Zlius and
oconsisted of three 8 : (1) The law of the
XII. Tables; (2) The interpretation of the
same; (3) The description of the legis

acliones or forms of procedure. Morey,
Rom. L. 85.

JUS ABSNECIA, The right of the
eldest-born to inherit ; primogeniture.

JUS ALBINATUS. The right of the
king by confiscation or escheat to the E:?-
erty of a deceased fore’ilﬁsr unless he a
peculiar erxemption. i \B rogative was
abolished in 1790. Moz. & W. ; 1 Bla. Com.
872; 2 Sta:gg. Com. 409, n. It was the
tD{IOit d’ Aubasine of the French law, which

itle see.

JUS ANGLORUM. The laws and
customs of the West Saxons, in the time
of the Heptarchy, by which the people were
for a long time governed, and which were
preferred before all others. Wharton.

JUS AQUAEDUCTUS (Lat.). Im
Civil Law. The name of a servitude
which gives to the owner of land the right
to bring down water through or from the
land of another, either from its source or
from any other place.

Its privilege may be limited as to the
time when it may be exercised. If the
source fails, the servitude ceases, but re-
vives when the water returns. If the water
rises in, or naturally flows through, the
land, its proprietor cannot by any grant
divert it so as to prevent it flowing to the
land below ; 2 Rolle, Abr. 140, 1. 25; Lois
des Bat. part 1,c. 8, 8. 1, art. 1. But if
it had been brought into his land by arti-
ficial means, it seems it would be strictl
his protgerty, t;md Bhac sit ;wiulfdo bg in his
power to grant it ; Dig. 8. 8. 1. 10 ; 3 Burge,
Confi. Laws 417. See Washb. Easem.;
RIVER ; WATER-COURSE.

JUS AQUZEHAUSTUS. In Roman
Law. A ruralservitudegiving to a person
a right of watering cattle on another’s
ﬁelﬂ, or of drawing water from another’s
well.

JUS ZEQUUM. Equitable law. A
term used by the Romans to express the
adaptation of the law to the circumstances
of the individual case as opposed to jus
strictum (q. v.).

JUS BELLI. Somuch of international
law as regulates the relations of nations to
each other with respect toa state of war, in-
cluding belligerency and neutrality, which
several titles see.

The right of war so far as it concerns the
treatment which may be groperly accorded
to;n enemy ; Grot. De Bell. et Pac. I. 1,

JUS BELLUM DICENDI.
right of making a declaration of war.

JUS CIVILE t.). In Roman
Law. The private law, in contradistinc-
tion to the public law, or jus gentium. 1
Savigny, Dr. Rom. c. 1, § 1.

The local law of the oity of Rome.

It is said that the twelve tables marked
the starting-point in the development of
the Roman law so far as it can be histori-

The
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cally authenticated, and that its develop-
ment advanoed steadily in uninterrupted
progression until it culminated in the cor-
E;a juris civilis of Justinian ; Sohm, Inst.

m. L. § 10. It is, however, rather more
sccurate to say that the culmination of
the Roman law, as a system, was not
reached until the period of the develop-
ment side by side of the jus civile and jus
geatium. For an interesting discussion of
the origin and growth of this system, see
Morey, Rom. L. 14, 24, See JUs GENTIUM.

JU8 CIVITATIS (Lat.)) InRoman
Law. The full franchise of citizenship,
comprising, on the one hand, public rights,
including the right of holding office and
the right of voting ; and on the other hand,
private rights, including the right to hold
and dispose of property, according to the
forms of the civil law, and the right of
marriage, and all domestic relations
Morey, Rom. L. 48.

The collection of laws which are to be
ohservcid among all the memb;ars of :;l m:l-
tion. It is opposed to jus gentium, whic
is the law wguch regul‘z’aut;s the affairs of
nations among themselves. 2 Le El.
ds Dr. c. 5, 1.

understood

is in modern terminology by
municipal law.

JUS CLLOACZS (Lat.). In Civil Law.
The name of a servitude which requires the
]n.rt{l who is subject to it to permit his
neighbor to conduct the waters which fall
::ta is grounds over those of the servient

te.

JUS COMMUNE. The common law,
applicable to all persons alike. The ordi-
nary law, as opposed tojus singulare (g. v.).

JUS CORONAS. The right of succes-
gion to the throne of Great Britain. See
Uxmrep KINGDOM OF GREAT BRITAIN AND
IRELAND

JUS CURIALITATIS ANGLIZE.
The right of curtesy. See CURTESY.

JUSDARE (Lat.). To enactortomake
the law. Jus dare belongs to the legisla-
ture ; jus dicere, to the judge.

JUS DELIBERANDI (Lat.). The
right of deliberating, given to the heir, in
dloaeoo;ntriee whe(re the heirhxmgy have
benefit of inventory (q. v.), in which to con-
sider whether he will accept or renounce

succession.

In Louisiana he is allowed ten days be-
fore he is required to make his election.
La. Civ. Code art. 1028.

JUS8 DEVOLUTUM. A phrase for-
merly used in Scotch ecclesiastical law to
ignate the right which devolved on the
to present a minister toa vacant

perish or benefice, in case the patron should
neglect to exercise his right within the time
limited by law, by presenting within six
mc;:th: a properly qualified person. Int.

It was very much what

JUS DICERE (Lat.). To declare the
law. It is the province of the court jus
dicere, to declare what the law is.

JUS DISPONENDI (Lat.). Theright
to dispose of a thing.

In a general sense it means the right of
alienation, and is frequently a.gplied in the
case of a8 married woman with respect to
her separate estate. In aspecial or limited
sense, it is applied to the reservation by a
vendor of chattels or the ultimate owner-
ship of goods with the possession of which
he has parted. It is said to be often a
matter of great nicety to determine upon
a contract of sale, whether or not the ven-
dor’s purpose or intention was to reserve a
Jus d i. Benj. Sales, Ch. VI. § 882.
See SALE.

The reservation of this right is essential
where the property in the thing sold is re-
served as a security for defe: payments
or purchase-money, and it is permitted in
many cases in which it is not permissible at
common law. The great increase in the
number of transactions in which such res-
ervation is customary, as car trusts, instal-
ment sales, etc., makes the subject one of
increased importance and interest.

JUS DISTRAHENDI. The right of
sale of goods pledged in case of non-pay-
ment. See PLEDGE; DISTRESS,

JUS DIVIDENDI. The right of tes-
tamentary disposition of real estate.

JUS DUPLICATUM (Lat. double
right). When a man has the possession as
well as the property of anything, he is said
to have a double right, s uplicatum.
Bracton, L. 4, tr. 4, c. 4; 2 Bla. Com. 199.

JUS EDICERE, JUS EDICENDI.
The right to issue edicts. It belonged to
all the higher magistrates, but ial in-
terest is attached to the preetorian edictsin
connection with the history of Roman law.
See PRETOR.

JUS EX NON SCRIPTO. Law
constituted by custom or such usage as in-
dicates the tacit consent of the community.

The definition of Ulpian was: “Diuturna consue-
%?dprojureetkqe n his non ex scripto de-
unt, observari solet ;" D. 1, 8, 88, This is well,
though freeli'. translated thus: ** Whatever has
existed for a lon od of time, and is in harmony
with the moral ju ent of the community is re-
garded ashaving the force of law, and the {t'ldlclal
authority is bound to recognize it as such, even
though it has never been expressed in a legal enact-
ment.” Morey, Rom. L. 228. Thesame author says
with respect to such law : ** It was also a maxim of
the Romans, that not only can laws be_established
bgacustom ; they can also be abrogated by custom—
that is, by contrary usage. It Is unnecessary to
consider here the objections raised by some modern
Jurists, such as Austin, to this view of customary,
or unwritten, law. It isenough for our present pur-
pose to aasz'!that this was the conception of the Ro-
man jurists regarding the origin of a portion of the
poeitive law, and a conception which has been nd? -
ed by the majority of modern civilians ;" id. An-
other phrase by which this law was known was jus

moribus constitutum. See Law.
JUS FECIALE (Lat). In Roman
Law. Fecial law (g. ©.). It has been

termed that species of international law
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which had its foundation in the religious
belief of different nations: such as the in-
ternational law which now exists among
the Christian peos»le of Europe. Savigny,
Dr. Rom. o. 2,§11. But the earlier writers
on the civil law gave to it more of a char-
acterization as international law than is
attributed to it by the more thoughtful
modern writers. See FECIAL Law ; ﬁrnm—
NATIONAL Law,

JUS FIDUCIARUM (Lat.). In Civil
Law. A right to something held in trust.
For this there was a remedy in conscience.
2 Bla. Com. 328. See FIDEI COMMISSUM.

JUS FLAVIANUM. A publicationof
the legis actiones or a practical manual of
the procedure, including a list of dies fasti
(q. v.).

Of this publication it is said : ** The first step which
led to the decline of the legis actiones was due to
their publication. As long asthe knowledge of le
forms was restricted to the patrician class, the
people at large were helpless in their efforts to ob-
tain an im al administration of justice.” Morey,
Rom.'L. 8. The author was Cnemus Flavius, who
was a scribe or clerk of Appius Claudius. His pub-

lication was B. Cc. 304. It was followed about a cent-~
ury later bﬁothe Jus Zlianum (q. v.). also
Sohm, Inst. Rom. L. § 14, n. 2.

JUS FODIENDI. In Civil Law.
The name of a rural servitude which per-
mits digging on the land of another. Inst.
2, 8, 2; Dig. 8, 8, 1, 1. A similar right
was recognized in early English law ; Bract.
222.

JUS GENTIUM (Lat.). The law of
nations. It hasbeen said that although the
Romans these words in the sense we
attach to law of nations, yet among them
the sense was much more extended. Falck,
Encyc. Jur. 102, n. 42. It has been termed
a system made up by the ear!iv Roman law-
yers of the common ingredients in the
customs of the old Italian tribes, for the

ur of adjudicating questions arising
in Rome between foreigners or natives an
foreigners. Maine, Anc. Law 49,

The jus gentium is differently character-
ized by the later writers on the civil law
from the meaning given to the phrase by
the earlier writers who treated it, as more
identical with the idea of modern inter-
national law than it is now considered to
have been.

The distinction between the jus gentium and the
jus civile is thus admirably expressed : * Th(;diuo
gentium, on the other hand, came to be r as
a universal law of all mankind, common all na-
tions, because resting on the nature of things and
the general sense of equity which obtains among all
men, the ‘jus gentium quod a; omnes gentes
pereeque custoditur,’ a sort of natural law, exactin,
recognition everywhere in virtue of its inheren
reasonableness. It would, however, be erroneous to
Zggpose that the Romans attempted to introduce a

e of nature such gs the philosophers had devised.
The jus gentium was, and never had been anythin,
else but a portion of positive Roman law, whic!
commercial usage and other sources of law, more
especially the preetorian edict (¢. v.), had clothed in
a concrete form. Nor again must it be imagined
that the Romans simply transferred a portion of
foreign (Hellenic) law IB into their own system.
In the few quite ex??ﬂon cases where they did so
(as e. g. in the case hgpochwa). they did not fail
to impress their institu onlwit.h.nl.ivlonalnom

character. The antithesis between jus civile and
Jus gentium was merely the outward ression of
the Trowing oconsciousness that Roman law, in ab-
sorbing the element of greater freedom, was coin-
mencing to discard its national peculiarities and
transform itself from the special local law of a city
into a general law for the civilized world. The jus
gentium was that part of the Erlvat/e law of Rome
which was essentially in acco! ce with the private
law of other nations, more y with that of
the Greeks, which would naturally predominate
do:gsthe seaboard of the Mediterranean. In other
words, jus gentium was that portion of the positive
law of Rome which agpeared to the Romans them-
selves in the light of a *ratio scripta,’ of a law
which obtains among all nations and is common to
all mankind.” B8ohm, Inst. Rom. L. § 18.

The origin of the jus gentium wus un-
doubtedly to be found in the adjustment of
the Roman law to the relations existing be-
tween Roman citizens and foreiiners, and
between foreigners themselves. The growth
of a different system was a not unnatural
result of the administration of law in cases
where both parties were not Roman citi-
zens, by the foreign prators, who were not
bound by the strict rules of the jus civile,
but from going about from place to place,
and administering a kind of equitable juris-
diction in the settlement of disputes, they
might not inaptly be termed peripatetic or
itinerant arbitrators. The growth of a
system of law administered by them along-
side of the jus civile was not unlike the
growth of the equity jurisprudence along-
side of the common law. Then, too, the
fact that these officers were constantly en-
gaged in settling disputes, to which at least
one party was a foreigner, naturally led to
their becoming familiar with the principles
of other systems of law, and in applying
them to the case in hand, so far as they
commended themselves to their sense of
justice. The new s{stem was afterwards
extended to the whole non-citizen class.
And while in the first instance it was
treated as an entirely distinct system from
the jus civile, it gradually supplanted the
latter, and by a process which was origin-
ally the absorption of much of the jus gen-
tium into the jus civile, it subsequently be-
came i as a constituent part of
Roman Law, and was gradually welded
into a com%zte szstem of jurisprudence.
See Morey, Rom. L. 50-71 ; INTERNATIONAL
Law; Jus CIVILE ; JUS NATURALE.

JUS GLADII (Lat. the right of the
sword). Supreme jurisdiction. The right
t(;lo a}l:solve from or condemn a man to

eath,

JUS HABENDI (Lat.). The right to
have a thing. The right to be put into
actual ion of property to which one
is entitled.

JUS HABENDI ET RETINENDI.
Thl? rightdto haf.ive afnd retain the offerings,
tithes, and profits of a parsonage or rectory.
Toml. ; Moz. & W.

JUS HEREDITATIS. The right of
succession as an heir, or of inheritance.
See DESCENT AND DISTRIBUTION ; HERES ;
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JUS HONORARIUM. In Civil | againstthe whole world,—idem erga omnes.
Law. A name applied to the prestorian | See JUS AD REM.

edicts and also to the edicts of the curule
ediles, when on certain occasions they
were published. Inst. 1,2, 7.
This system of law was simply the usual
development of an expanding and elastic
isprudence, which naturally resulted
the increase in Rome of population
and power, and the ter complication of
her civilization ; Howe, Stud. Civ. L. 10;
it was spoken of as having a distinct place
by the side, and as the complement, of the
jus civile ; Sand. Introd. Inst. Just. xxi. It
was a system of judﬁe-made law (g. v.z in
the proper sense. Its vigorous develop-
ment was coincident with the formulary
ure, which was well adapted to give
,IEIS scope and effect ; Sohm, Introd. Rom. L.

Its place and function in the Roman
jurisprudence are thus described: ‘ The
preetorian law, being a law made by offi-
cials, ‘ jus honorarium,’ was opposed to the
juscinile, i. e. law, in the strict and proper
lan:)eie ofdthel t;;'an,bthe lauvl;r made by the
people, develo Y po enactments
and popular ¢ ms. us both the jus
civile and the jus honorarium oontained
elements of jus gentium, but in the jus hono-
rarium, the influence of the jus gentium
predominated. The preetorian edict was,
m the main, the instrument by means of
which the free principles of jus cequum
gained their victory over the older jus
strictum. Though at first the edict may
merely have served the purpose of givin
fuller effect to the jus civile, and then o
supplementing the jus civile, nevertheless,
in the end, borne along by the current of
the times, it boldly assumed the function
of reforming the civil law.” Id. 54. See
JupEx ; PRETOR.

JUS HONORUM. In Roman Law.
The right of holding offices. See JUs SuF-
FRAGIL

JUS IMAGINIS. In Roman Law.
The right of displaying the pictures and
statues of one’s ancestors, somewhat as in
the English law of Heraldry, there is a
right to the coat-of-arms.

JUS IMMUNITATIS. Thelawof ex-
:l‘lﬁption from the liability to hold public
ce.

JUS IN PERSONAM. A personal
right. Considered by some writers as a
ion for jus ad rem,

and creating a personal right against the
one making the agreement in a real right
to the property itself. Morey, Rom. L. 807.

8ee Jus AD REN.
JUS IN RE (Lat.) A right which
belongs to a person, immediately and abso-

, and which is the same

¢ The objection to using the term jus in
re is that the expression occurs in the clas-
sical jurists as meaning an interest in a
thing short of ownership, as the interest of
& mortgagee in the thing pledged, and on
this ground the term jus in rem, which in
this sense is not found in the classical
jurists, but is supported by the analogy of
the familiar term actio in rem, seems pref-
erable.” Sand. Inst. Just. xlix. See Jus
AD REM.

JUS IN RE ALIENA. Aneasement
on servitude, or right in, or arising out of,
the property of another.

JUS IN RE PROPRIA. The right
of enjoyment which appertains to full and
complete owmership of property. Fre-
quently, by relation, the full ownership or
property itself.

JUS INCOGNITUM (Lat.), An un-
known law. This term is applied by the
civilians to obsolete laws, which, as Bacon
truly observes, are unjust ; for the law to
be just must give warning before it strikes.
Bacon, Aph. 8,s.1; Bowyer, Mod. Civ. Law
83. But until it has become obsolete no
custom can prevail against it. See OBso-
LETE.

JUSITALICUM. In Roman Law.
A riiht bestowed upon a community by
which it acquired ‘‘the privileges of a
colonia Italica (i.e. an old colony of
Roman citizens endowed with full legal
rights), that its soil is therefore exempt
from the land-tax and capable of quiritary
ownership, in other words, is placed on the
same footing as the fundus Italicus.” Heis-
terber%lgl,5 ame und Be%:;ﬂ' des jus Itali-
cum (1885). Sohm, Inst. Rom. L. § 22, n. 2,

JUS ITINERIS. In Roman Law.
A rural servitude giving to a person the
right to ms over an adjoining field, on foot
or horseback.

JUS LATIL. The right or privilege
angerred upon the various communities of
ium.

This has been termed a * kind of qualified citizen-
ship (civitas sine ‘:udhagto). such as Rome had, in
mrgy times, iran to the inhabitants of Ceere.”
Morey, Rom. L.50. These rights originally included
the rights of intermarriage and of commercial inter-
course between Rome and the inhabitants of the
Latin towns. Theauthor last cited says : ** The pos-
session of these rights formed the essential feature
of the early jus Latii,or Latinitas. In later times.
however, the right which went under this name and
whichjwas bestowed upon the Latin colonies outside
of L m, included the ctum_ only ;" id.
Sohm says that from the earliest times the members
of the town communities of Latium who were the
original Latins had the same private marriage law
as Romans. It was, in fact. their original law,
and it was because they were allies governed by the
same law that they enjoyed the jus commercii and
the jus connubii of the Romans. They did not, of
course, possess the public rights of a ﬁomnn until
the powerful interest attaching to those rights re-
sulted in the granting of Roman citizenship firat to
the Latin allies then to all the Italian communities ;
Sohm, Inst. Rom. L.§22. There were two forms of
the fus latil, latium minus which was the older and
usual one, and the latéum majus. In communities
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in the former, only officials uired Roman civitas.
In those which had the latter {t was extended to the
decuriones. S8ee DECURIONES ; id. §22,n. 2. Another
authority confines the two forms to magistrates and
defines thus: “ The latium majus raising to

the ty of Roman citizens not only the magis-
tmtgjmu. but also his wife and children ; the

latium minus raising to that dignity only the magis-
trate himself.” Bro. L. Dict. yomy

JUS LEGITIMUM (Lat.). In Civil
Law. A le right which might have
been enfo! by due course of law. 2 Bla.
Com. 328.

JUS LIBERORUM. In Roman
Law. The privilege conferred upon a
woman who had three or four children. In
order that she should be able to take all the

roperty given her by will, she must have
this privilege conferred upon her.
Sohm, Inst. Rom. L. §88. In the time of
Hadrian, a decree was made conferring
upon a mother, as such, who, being an
ingenua, had the jus irium liberorum, or
bemg a libertina, the jus quatuor liberorum,
a civil law right to succeed her intestate
children ; id. § 98.

Another author defines this privilege as
one by which exemption was given fromall
troublesome offices. Brown, L. Dict. And
still another ascribes to it exemption from
guardianship, priority of office-holding and
a treble proportion of corn. Ad. Rom. Ant.
227.

JUS MARITT (Lat.). In S8cotch Law.
The right of the husband to administer,
during the marriage, his wife's goods and
the rents of her heritage.

In the common law, by jus mariti is
understood the rights of the husband, as
jus mariti cannot attach upon a bequest to
the wife, although given during coverture,
until the executor has assented to the
legacy. 1 Bail. Eq. 214.

JUSMERUM (Lat.). A simple or bare
right ; a right to progerty in land, without
possession, or the right of possession.

JUS MORIBUS CONSTITUTUM.
See Jus Ex NoN ScCRIPTO.

JUS NATURALE. The name given
to those rules of conduct which are univer-
sally binding upon men and which are sanc-
tioned by the dictates of right reason, as op-
gosed vo rules of conduct prescribed and en-

orced by the sovereign power of the state
which are called positive law, known to
the Romans as jus civile, and in modern
jurisprudence as municipal law.

A much quoted definition of Ulpian was that
which nature attaches to animals. Of this it has
been said that it was peculiar, and the conception
exercised little or no influence upon the judicial
thought of Rome. Morey, Rom L. 111, where also
&are col many deflnitions of the Roman jurists.

Sand: siders the from Ulpian unfort-
unately borrowed by Justinian and thereby re-
moved from the connection in which it was used,
which was a subsidlary and divergent line of
thought, ad had nothing to do with the main
theory. Accordingly **in considering what the
Roman jnrists meant by df:“ naturale this frag-
ment of Ulpian may be dismissed almost entirely
from our notice." nd. Inst. Just. 7.

The conception of the jus naturale came from thc
Stoics and has been termed “ by far the most im-

mmtnddiuon to the system of Roman law, which .

e jurists introduced from Greek hilosoph{.“
Sand. Inst. Just. Introd. xxii. And e says of it
that *‘ the importance of this theory to mankind has
been very much greater than its Philosophicsl de-
ficioncles would lead us to expect.” Anc. L. 71.

‘While it is undoubtedly true that the highest con-
ception of law is that natural law and positive law
should be entirely harmonious, it is in the domain
of international law that this conception more
nearly approaches realization. The jus gentium was
a system ly based upon the ﬂ)u naturale, and
it is due to that fact that the Roman system so
largely formed the basis upon which Grotius com-
menced to build, the system which has developed
into modern international law. It has been said
that while he ‘ rejected Ulpian’s definition of the
Jus naturale, he accepted the idea of natura! law
expressed in the later jus gentium of the Romans
as & body of principles based upon the common
reason of mankind. It was therefore possible for
him to extend the equitable principles already de-
v:ligged in the Roman jus gentium to the relations
e ng between sovereign states. States were
looked upon as moral persons—subjects of the nat-

ual to each other in their moral

ons.” Morey, Rom. L. 208. See

w OF NATURE; Law.

Jus GENTIUNM ;

JUS NON SACRUM. In Romsan
Law. That portion of the fm.s publicum
which regulated the duties of magistrates.

Non-sacred law ; that which dealt with
the duties of civil magistrates, the preser-
vation of public order, and the rights and
duties of persons in their relation to the
state. Morey, Rom. L. 228, It was analo-
gous to that which would now be called the
police power.

JUS NON SCRIPTUM. See Jus Ex
NON ScrrproO.

JUS ONERIS FERENDI. Anurban
servitude in the Roman Law, the owner of
which had the right of supporting and
building upon the house wall of another,

JUS PAPIRIANUM. A collection of
leges refia said to have been collected from
the ear {%periods of Roman history in the
time of Romulus, Numa, and other kings.

They were & private compilation described as
** fragments of a collection,” which," though clearly
showing the religious spirit of the early law, are yet
meagre and unsatisfactory.” Morey, Rom. L. 25,
Though a grivate collection, it issuggested that they
received the name of royal laws merely because the
regulatious which they contained were placed under
the immediate protection of the kings. They were
concerned in the main with sacred matters. i.e. they
were essentially of a religious and moral character,
and bear clear testimony to the closeness of the
original connection between law and religion ; Sohm,
Inst. Rom. L. § 11, n. 2.

JUS PASCENDI. In Roman Law.
The rural servitude giving the right of
pasturage on another’s land.

JUS PATRONATUS (Lat.). In Ec-
clesiastical Law. A commission from the
bishop, directed usually to his chancellor
and others of competent learning, who are
required to summon a jury, composed of
six clergymen and six laymen. to inquire
into and examine who is the rightful patron.
8 Bla. Com. 248.

JUS PERSONARUM (Lat.). The
right of persons. See JURA PERSONARUM.

JUS PISCANDI. See Jus VENANDE
ET PISCANDL
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nthUSf POSSESSI(})HR;.IIS The taim le
ight of possession which may exist inde-
pendently of ownership.

*“ Possession and ownership may, and generally do,
eoincide. But as a person may the owner of a
thing and not p it, ;o a p may be the
possessor of a thing and not be the owner. It is
when the r {8 not the legal owner that it be-
ocomes important to consider to what rights heisen-
“ﬂtled by virmJ e of his possession.” Morey, Rom. L.

JUS POS}?}I{)EN;.)D]; ga'{he right of
possessing, which is the legal consequence
of ownership. It is to be distinguished
from the jus possessionis (q. v.), which is a
right to possess which may exist without
ownership,

JUB POSTLIMINII (Lat.). The nglexg
to claim property after recapture.
PoOSTLIMINY.

JUS PRZETORIUM. A body of laws
developed from the exercise of discretion
by the prestors, as distinguished from the
leges or positive law. See PRETOR.

JUS PRECARIUM (Lat.). In Civil
Law. A rightto a thing held for another,
for which there was no remedy. 2 Bla.
Com. 328.

JUS PRESENTATIONIS. Theright
of presentation.

JUS PRIVATUM. The municipal
law of the Romans as distinguished from
the jus publicum.

“ The relations of power subsisting between per-
sons and the world of things, or the equivalents of
things, are the subject-matter of private law.
Private law, in other words, has to do with the
o of ns over things. Its pith is, there-
fore, contained in the iaw of t;‘)‘;'operty. The subject-
matter of public law are the relations of power
which sul between persons and persons. ere.,
the power is ideal, in the sense that its object is the
free-will of another, i. e. something invisible and out-
wardly intangible. Public law, then, has to do with
the on of persons over persons. The rights

|

are reducible to & money value ;
trol with which public law is concerned are not
thus reducible. In private law, again, the subject
of a right agg:ars in his individual capacity, as
commsanding world of material things. In Kuhﬂc
law, on the other hand, the subject of a right ap-
pears in his capacity as a member of a community,

it Is his part to serve in order that he may
share in the benefits it confers. Finally, as against
their object, the rights of private law merely con-
fer & power, the rights of public law, on the other
hand, impose, at the same time, a duty on the per-
son to whom the er(li;.ght. rtains. The distinction is
clearty exemplified in the case of the right of owner-

ina thl:ﬁ. on one side. and the right of a sov-
en&nover people on the other.”” B8ohm, Inst.
Rom. L. § 7.

JUS PROJICIENDI (Lat.). In Civil
Law. The name of a servitude by which
the owner of a building has a right of pro-
Jecting a part of his building towards the
Ldggimnf house, without resting on the

r. It

is extended merely over the
irgund. Dig. 50. 16. 242; 8. 2. 25; 8. 5.

;

E

JUS PROPRIETATIS. The right of
property, as Blackstone phrases it: ‘‘ the
mere right of property without either
session or even the right of possession.

This is frequently spoken of in our books

under the name of mere right,” jus merum

. v.); 2 Bla. Com. 197. See RIGHT OF
PERTY.

JUS PROTEGENDI (Lat.). In Civil
Law. The name of a servitude: it is a
right by which a part of the roof or tiling
of one house is made to extend over the ad-
goinixsxgshouse. Dig. 50.16.248.1; 8.2.25;

. 5. 8. 5.

JUS PROTIMESEOS. The right of
pre-emption of a landlord in case the tenant
wishes to dispose of his rights as a perpetual
lessee. Sohm, Inst. Rom. L. § 57.

JUS PROVINCIARUM. A franchise
conferred upon provincials much more
limited that that conferred upon the people
of Italy.

It has been described as ‘ equivalent to the jus
italicum minus the freedom from land taxation
which the latter right involved. In short, the pro-
vincials nostatus as Roman citizens; and
even their ca ty of ownership in their own land
was qualiflied by their tributary obligations to Rome.
The civil incapacity of the provincials had refer-
ence, however, merely
strictly legal
Morey, Rom. L.

JUS PUBLICUM. See Jus PrIva-
TUM.

to their exclusion from the
%E's sanctioned by the jus civile."

JUS QUAESITUM (Lat.). A right to
ask or recover : for example, in an obliga-
tion there is a binding of the obligor, and
a jus queesitum in the obligee. 1 Bell,
Com. 823.

JUS QUIRITIUM. Quiritarian owner-
ship, so called under the ancient jus civile,
because, strictly speaking, there was recog-
nized but this one form of ownership. ft
could be acquired only through the tech-
nical forms of civil law, and never by a
foreigner. The strictness which was ob-
served in this respect was due to the fact
that this was the form of private owner-
ship, which, under Roman law, was as
developed from the general right of do-
minion and ownership by the state. To
prevent hardships and injustice in the strict
application of the rules of law, it was per-
mitted to the praetor to issue possessory in-
terdicts to protect the possession of those
who had not complied with all the tech-
nical conditions of ownership. In thisway,
legal sanction was given to the right of
possession which amounted substantially to
a right of property. This affords another
illustration of the many points in which
the Roman system presents a strict similar-
ity to the English equity jurisprudence as
long afterwards developed. Morey, Rom.
L. 21,74, 283 ; Sand. Inst. Just. Introd. xx.

JUS RECUPERANDI, INTRAN-
DI, Ete. The right of recovering and
entering upon land.

JUS RELICTZA (Lat.). In Scotch
Law. The right of a wife. after her hus-
band’s death, to a third of movablesif there
be children, and to one-half if there be
none. See Ersk. Prin. ITI. IX. 6.
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JUS TRIPERTITUM

JUS RELICTI (Lat.). InScotch Law.
The right of the husband in his wife’s es-
tate, which is divided in the same manner
as that of the husband, in case of his pre-
decease ; one third each to the jus relicti,
legitim, and dead man’s part (g. v.). :

JUS RERUM (Lat.). The right of

ings. Its principal object is to ascertain
how far a person can have a permanent
dominion over things, and how that do-
minion is acquired.

JUS SACRUM. In Roman Law.
That portion of the public law which was
concerned with matters relating to public
worship and including the regulation of
sacrifices and the appointment of priests.
There was a general division of the jus pub-
licum)inbojus sacrum and jus non sacrum
(. v.).

JUS8 SANGUINIS. The right of
blood. Under the Scotch law there was a
rule that no rigggcould be lost by prescrip-
. tion unless it the effect to establish it
in another. Hence it was said to be a rule
juri  sanguinis nun?uam preeseribitur ;

rsk. Prin. IIL. vII 17.

JUS SCRIPTA. Written law. After
stating that the Roman law was written
and unwritten just asit was among the
Greeks, Justinian adds : ‘¢ The written part
consists of laws, plebiscita, senatus-con-
sulta, enactments of emperors, edicts of
magistrates, and answers of jurisprudents.”
Sand. Inst. Just. 1, 2,8. See Jus Ex No~N
SCRIPTA.

JUS SINGULARE. A law which is
an exception to the ordinary law. A spe-
cial rule applicable to an individual case or
class of cases. 'Where it benefits particular
classes of persons, it is called privilege, in
an objective sense ; privilege In a subjec-
tive sense is a particular right conferred
upon a definite person by leges speciales.

JUS STILLICIDII VEL FLUMI-
NUS RECIPIENDI. In RomanLaw.
An urban servitude giving the owner a
right to project his roof over the land of
another or to open a house drain upon it.

JUS STRICTUM (Lat.). A Latin
phrase, which signifies law interpreted
without any modification, and in its ut-
most rigor. JUs AQUUM.

JUSSUFFRAGII. InRomanLaw.
The right of voting. This and the jus
honorum (g. v.) were the public rights of
the Roman citizen.

JUS TERTII. The right of a third
rerson. This is set up by way of defence
n many actions where it is sought to es-
tablish relations of landlord and tenant, or
bailor and bailee, by the plea of setting up
the jus tertii.

JUS TIGNI IMMITTENDI. In
Roman Law. An urban servitude which
gave the right of inserting a beam into the
wall of another.

JUS TRIPERTITUM. A threefold
right. TI\E term is used by Justinian who
says that the requisites of the Roman testa-
ment seem to have had a triple origin (ué
hoc jus tripertitum esse videatur). Sand.
Inst. Just. 2, 10, 8. It is out of regard
to this threefold derivation from the prse-
torian edict, from the civil law, and from
the imperial constitutions, that Justinian
speaks of the law of wills in his own days
as jus tripertitum.” Maine, Anc. L. 207.

JUS UTENDI (Lat.). The right to
use property without destroying its sub-
stance. Itisemployedin contradistinction
to the jus abufendi. 8 Toullier, n. 8.

JUS VENANDI ET PISCANDI.
The right of hunting and fishing.

JUS VITZE NECISQUE. The right
of life and death. Under the ancient %o—
man law in the time of the XII. Tables,
this was included in the absolute power of
another.

JUST. This word is frequently used
in legal phraseology in combination with
other words, such as reasonable, equitable,
convenient.

‘Where, as a foundation for an attach-
ment, an affidavit was required that the

laintiff’s claim is just, it is not sufficient
if it does not state positively, but only in-
ferentially, that his claim is just, and it
does not amount to the same thing to say
that the plaintiff ‘‘ ought justly to recover
the amount,” or that ‘‘said several sums
are justly due;” 5 Kan. 298.

In the English Traffic Act, in the phrase
¢¢ just and reasonable,” it wassaid to mean,
to the advantage of the customer; 51 L. J.
Q. B. 601.

‘Where conditions of traffic companies
are to be just and reasonable, the reason-
ableness is a question of law, not of fact;
18 C. B. 805, 829.

It is a *“just and reasonable” provision
in by-laws to disqualify by reason of bank-
léuptcy or notorious insolvency ; 10 H. L.

as. 404.

An agreement to pafg what an individual
(who was a taxing officer of the court of
chancery) should say was a just and reason-
able compensation for the services ren-
dered by the complainant’s solicitor in a
%l;ift coxgmenced blﬁl tha'g1 court, and settled

ore decree, obliges the party so agree-
ing to pay the bill of costs regu{arly taxed
by the individual named in the agreement ;
1 Den. 508. The terms ‘‘ just and reason-
able,” as employed by the legislature in
the Practice Act, obviously have reference
to the rules of practice then existing by
the common law, and contemplate no
other or different terms than would be
just and reasonable, as judged of by that
practice ; 1 Bradw. 39.

The words ‘‘just and fair” within the
meaning of the New York statute, author-
izing the imprisonment of a fraudulent
debtor, were thus construed : ‘ Where the
debtor has procured from the creditor, at
whose suit he is imprisoned, property by



JUST 81

JUSTICE

fraud, even if he has spent the proceeds in
any way that would unobjectionable,
if they were his own, and if by loss or ac-
cident he is deprived of them, his pro-
ings are not just and fair, and where
the debtor has combined or united with
others to fraudulently obtain the property
of the creditor, at whose suit he is im-
prisoned, even if such others got the pro-
ceeds of the fraud, and he kept none, his
ings are not * just and fair’ within
the meaning of the statute,” authorizing
the examination of an imprisoned debtor,
in_proceedings for his discharge from im-
prisonment, if it appear that his proceed-
ings have not been *‘ just and fair” to-
wards the creditor under whose judgment
he is imprisoned ; 59 How. Pr. 186, 145.

Just and equitable may as well ?ply to
authorized as unauthorized e: itures,
and a claim for services and materials

might be 80 overcharged, both as to the
amount rendered, as well as the price for
the same, as to make the ng%regate of the
demand unjust and inequitable, under an
act which permits the credit of so much
thereof as is just and equitable ; 23 Hun 5§0.

In the English Companies Act, 1863, it is
‘ just and equitable” to wind up a com-
my when the whole substratum of the

which was the object of the com-
any had become strictly impossible; 1

x 213; 8 K. & J. 78; 20 Ch. Div. 169;
Buckley, Comp. Act 215.

In the a *‘ just cause ” for a court
to do anything, the word just ‘‘ does not
add much weight, though it may add a
little; it means some substantial reason
must be shown ;” Jessel, M. R., in 21 Ch.
Div, 397,

To be ‘‘just and convenient” to ap-
point a receiver or grant an injunction or
mandamus, respect must be given to what
B just acoording to settled princé‘)lles. as
; as to what 18 convenient; 9 Ch. Div.

** All my just debts” includes all debts;
Wms. Ex. 1719; L. R. 4 H. L. 508. A

ion to pay debts or just debts in-
cluded a mo debt in exoneration of
the property, but 30 and 81 Vict. c. 69, § 1,
did away with that reasoning; 9 Ch. Div.
12, per Jessel, M. R. A direction to pay
Just debts did not include a note of the
testator made before he was of age, and
therefore voidable ; 9 Mass. 62, also
1 Binn. 209 ; 1 Denio 508 ; 9 N. Y. 888.

JUST BEFORE. ‘‘ At the time when,”
was the construction of these words in a
Eml 5too justify the killing of a dog; Ir. C.

JUST COMPENSATION. See EmI-
¥ENT DOMAIN.

JUBTICE. The constantand perpetual
disposition to render every man his due.
Justinian, Inst. b. 1, tit. 1; Co. 2d Inst. 56.
The conformity of our actions and our will
:ﬂthe law. Toullier, Droit Civ. Fr. tit.

. n. §.
Commutative justice is that virtue whose
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object it is to render to every one what be-
longs to him, as nearly as may be, or that
which governs contracts. To render com-
mutative justice, the judge must make an
equality between the parties, that no one
may be a gainer by another’s loss.

istributive justice is that virtue whose
object it is to distribute rewards and
punishments to each one according to his
merits, observing a just proportion by com-
paring one person or fact with another, so
that neither equal persons have unequal
thing nor une%ual persons things equal.
Tr. Eq. 8; and Toullier’s learned note,
Droit Civ. Fr. tit. prél. n. 7, note.

In the most extensive sense of the word, it differs
little from virtue; for it includes within itself the
whole circle of virtues. Yet the common distinction
between them lsl't.lut that which considered {-
tively and in itself is called virtue, when considered

vely and with respect to othe the name
of justice. But justice, being in itself a part of vir-
tue, is confined thin, sl.mpl&good or evil, and
consists in a man’s taking such a proportion of
them as he ought.

Toullier e the want of utility and exactness
in this division of distributive and commutative
justice, adopted in the com; ium or abridgments
of the ancient doctors, and prefers the divisions of
in and external justloe.—the first being a con-
formity of our will, and the latter a conformity
of our acti to the law, their union mkinf per-
fect justice. rior justice is the object of juris-
g.u ence; interior justice is the object of morality.

oit Civ. Fr. tit. prél. n. 6,7,

According to the Frederician Code, lpArt 1, book
1, tit. 2, 8. 87, justice consists simply in letting every
one enjoy the rights which he has uired in virtue
of the laws. And, as this definition includes all the
other rules of right, there is properly but one le
general rule of right, namely : Give every one his
own.,

In Norman French. Amenableto jus-
tice. Kelham, Dict.

In Feudal Law. Feudal jurisdiction,
divided into high (alta justitia), and low
gm‘mplw inferior justitia), the former be-

ng a jurisdiction over matters of life and
limb, the latter over smaller causes. Leg.
Edw. Conf. c. 26; Du Cange. Sometimes
high, low, and middle justice or jurisdio-
tion were distinguished.

An assessment ; Du Cange ; also, a judi-
cial fine. Du Cange.

At Common Law. A title given in
England and America to judges of common-
law courts, being a translation of justitia,
which was anciently applied to common-
law judges, while judex was applied to
ecclesiastical judges and others ; e. g. judex

Leges Hen. I. §§ 24, 63; Anc.
;:la;vs & Inst. of Eng. Index; Co. Litt.

The judges of king’s bench and common
pleas, and the judges of almost all the su-
preme courts in the United States, are
pro§erly styled ¢ justices.”

The term justice is also applied to the
lowest judicial officers : e. g. a trial justice ;
a justice of the peace.

JUSTICE AYRES. In Scotch Law.
The circuits throufh the kingdom made for
the d;gtribution of justice. Erskine, Inst.

. 8.

JUSTICE, DEPARTMENT OF.
The act of September 24, 1789 (1 Stat. L.
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92), o:fammd' the judicial business of the
Uni States, made provision for an at-
torney-generaf, and ed him with the
duty of prosecuting all suitsin the supreme
court in which the United States was in
anywise interested,and of furnishing advice
and opinions upon all questions of law
when called u¥ou to do so by the president
or the heads of the other executive d:gartf
ments of the government. The federal
constitution provides that ‘‘ the executive
power be vested in the President of
the United States,” and although it does
not specify any subordinate ministerial or
administrative officers, yet there is an in-
ferential recognition of such officers in the
provision that the president may require
the opinion in writing of the principal
officer in each of the executive de ments
upon any subject relating to the duties of
his department, and in thfnfrovision for
the appointment of certain inferior officers
“ by the heads of departments.” The or-
ganization of these departments is by the
constitution left to the congress, and it
was for the purpose of providing for a de-
gartment which should administer the legal

ranch of the government that the above
act was passed ; 6 Op. Att. Gea. 327.

The Department of Justice as it now ex-
ists was created by the act of June 22, 1870 ;
16 U. 8. Rev. Stat. 1 Supp. 162 ; Rev. Stats.
U. S. Title VIII., passim. Seealso1U. 8.
Rev. Stat. 1 Supp. pp. 778, 916, 403, 472, and
560. By this act the attorney-general is
made the head of this department. He is
the chief law officer of the government. He
represents the United States in matters in-
volving law questions ; gives his advice and
opinion when they are required by the
president or by the heads of the other ex-
ecutive departments on questions of law
arising in the administration of their re-
spective departments ; he exercises a gen-
eral superintendency and direction over all
United States district attorneys and mar-
shals in all judicial districts in the states
and territories ; heis authorized to provide
for special counsel for the United States
whenever required by any department of
government ;: he is directed to supervise
and direct the defence of actions against
officers of either house of congress for offi-
cial acts; he designates penitentiaries for
convicts in Uniteggatates courts ; and has

neral supervision and control over all
%enited States jails and penitentiaries. In
the performance of his duties he is assisted
by the solicitor-general, four assistant
attorneys-general, and six assistant attor-
neys, as well as by a certain clerical force
for the routine work of the office.

By the act of June 22, 1870, provision
was made for ‘‘ an officer learned in the
law to assist the attorney-general in the per-
formance of his duties, called the solicitor-

eneral.” He assists the atforney-general
in the performance of his general duties,
and by special provision of law, in the case
of a vacanocy in_ the office of attorney-gen-
eral or in his absence, exercises all of the
duties of that officer. Except when the

attorney-general otherwise directs, the soli-
citor-general conducts and argues all cases
in the supreme court and in the court of
claims in which the United States is inter-
ested ; and when he so direots, any such
case in any oourt of the United States may
be conducted and argued by the solicitor-
general, and in the same way the solicitor-
general may be sent by the attorney-gen-
eral to attend to the interests of the gmbed
States in any state court or elsewhere.

By the act of 1870, provision isalso made
for three officers learned in the law called
assistant attorneys-general, who assist the
attorney-general and solicitor-general in
the ﬁerz)rmanoe of their duties. By theact
of March 8, 1891, an additional assistant
attorne -geneml was created for the pur-
pose of defending the United States in
suits brought in the court of claims under
that act, for Indian depredations, Of these
assistant attorneys-general, one is charged
with the defence of the United States in
suits brought inst the government in
the court of claims under its special and
general jurisdiction. And he is assisted in
the performanoce of his duties by six assist-
ant attorneys, who, under his general
supervision and direction, represent the in-
terests of the United States in the prepara~
tion and argument of all cases in that court.
The solicitor-general and assistant attor-
neys-general are appointed by the presi-
dent of the United States by and with the
advice and oconsent of the senate, while
the assistant attorneys are appointed by
the attorney-general.

The act creating the Department of Jus-
tice also provides for a solicitor of the
treasury, an assistant solicitor of the
treasury, solicitor of internal revenue, a
naval solicitor, and an examiner of claims
for the Department of State, commonly
called the Solicitor of the Department of
State. They are appointed by the presi-
dent by and with the advice and consent
of the senate, and exercise their functions
under the supervision and control of the
head of the Department of Justice, although
they are assigned to dut;lv1 in the respective
departments for which they are appointed.
There is also provided an assistant attor-
ney-general for the Department of the In-
terior and for the Post Office Department,
who likewise perform their duties under
the general supervision and control of the
attorney-general.

The opinions of the attorney-general are
repo! and have authority the same in
kind, if not in degree, with the decisions of
courts of justice ; 6 Op. Att. Gen. 838.

JUSTICE, FLEEING FROM. In
order to come within the exception of
¢ fleeing from justice ” in R. 8. 1045, it is
sufficient that there is a flight with the in-
tention of avoiding prosecution whether a
prosecution has or has not been begun. It
18 not necessary that there should be an in-
tent to avoid the justice of the United
States ; it is enough that there is an intent
to avoid the justice of the state which has
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&uﬂwnon over the same act; 160 U. 8.
See FUGITIVE FROM JUSBTICE ; EXTRA-
DITION ; RENDITION.

JUSTICE OF THE PEACE. A pub-
lic officer invested with judicial powers for
the purpose of preventing breaches of the
peace and bringingl punishment those
who have violated the laws.

These officers, under the constitution of
some of the states, are appointed by the
executive ; in others, they are elected by
the paﬁe and commissioned by the execu-
tive. some states they hold their office
during good behavior ; in others, for a lim-
ited period.

Justices of the were created by 88
Edw., cap. 13. g 12 Rich. 2, cap. 10, it
was provided that there should be no more
than gix in every county. They were said
to be judges of record. ey were required
to be men of the best reputation, the most
prevalent men in the county, together with
some lawyers; substantial persons dwell-
ing in the county, men of good governance.
They were *‘ not qualified unless they have
m‘{er annum, except Men of the Law ;”
Cond. Gen.

145.
In ex rel. Burley v. Howland, it
was held by the New York appellate divi-
sion of the e court that thelegislat-

ure could not abolish the office of justice
of the peace; 55 Alb. L. J. 819, The court
said : *‘ The office of justice of the peace is
one of the oldest known to the English law.
riginally it was merely a peace office,
with no civil jurisdiction, but from a time
antedating the constitution (of New
York) it was an office with both civil and
iminal jurisdiction. Its most important
functions are those of conservators of the
roa, and administrators of the criminal

w. The statutes conferring the powers
and duties of the office date so far back in
the history of English law that they may
be said to be common-law powers, adopted
}:y us with the office and inseparable there-

Tom.”

At common law justices of the peace
have a double power in relation to the ar-
rest of wrong-doers: when a felony or
breach of the peace has been committed in
their ce, they may personally arrest
the offender, or command others to do so,
and, in order to prevent the riotous conse-
quences of a tumultuous asseml;l&, they
may command others to arrest affrayers
when the affray Il;aa been oommitbe in
their presence. & magistrate not

when a crime is committed, before
can take a step to arrest the offender an
oath or affirmation must be made, by some
oognizant of the fact, that the of-
ence has been oo:lmlgeda and thl?t thi:
person charged is the offender,or there
probable cause to believe that he has com-
mitted the offence.
. Probably the most important function of
Jjustices of the peace, in the administration
of criminal law, is their power of commit-
m magistrates. This have always,
in most states they have also j o-

tion, either sole or concurrent, with some
criminal court of petty offences.

The constitution of the United States di-
rects that ‘‘no warrants shall issue but
upon probable cause, supported by oath or

tion.” Amendm. After hisar-
rest, the person charged is brought before
the justice of the , and after hearing
he is discharged, held to bail to answer to
the complaint, or, for want of bail, com-
mitted to prison.

In some states it is held that wherethere
are criminal courts of record in the county,
justices of the peace have no trial jurisdic-
tion in criminal cause, but can act only as
ocommitting magistrates; 83 Fla. 620; 45
La. Ann. 1012.

A justice who erroneously and in good
faith excludes persons from a criminal case
gg spectators is not liable therefor; 88

e. 80.

In some of the United States, justices of
the peace have jurisdiction in civil cases,
given to them by local lations. The
Jurisdiction is usually confined to actions
of contract, exgreea or ix::ﬁlied, replevin,
and the like, where a small amount is in-
volved. The limit ranges from $100 to
$300, and usually torts and actions for un-
liquidated damages are not included. The
local statutes must be consulted, but the
statutes regulating the jurisdiction are suf-
ficiently similar to make the citation of a
few cases fairly illustrative of the princi-
ples generally applied.

In Philadelphia, under the constitution
of 1878, police magistrates take the place
of justices of the peace.

e civil jurisdiction of a justice of the
geaoe did not exist by the common law, but
epends upon the constitutional warrant or
statutory enactment, and there are no in-
tendments in favor of his jurisdiction ; 80
Ala. 480

Where a justice of the peace has been
appointed by the proper authorities, his
qualifications cannot be questioned before
bhim; 44 Pac. Rep. (Wash.) 270 ; but where
one elected a justice before his term begi
files his bond but does not take the oath or
perform any official function, a writ of re-
E:Win by him before his term actually

ins i8 void; 8 So. Rep. (Miss.) 545.
‘Where a justice has no jurisdiction the
filing of an answer by defendant after the
overruling of a motion to dismiss will not
give him jurisdiction ; 51 Ia. 41. Where
the appointment was void the consent of
parties cannot give jurisdiction to the jus-
tice; 20 8. W. Rep. (Tex.) 102.

‘Where an action would lie in either con-
tract or tort and suit is begun before a jus-
tice, in order to sustain the jurisdiction the
action will be presumed to have been
brmgbt upon the contract; 24 S. E. Rep.
(N, C.) 708.

Jurisdiction is sufficiently shown if it
appears from the entire record of the pro-
ceeding ; 53 Mo. App. 4.
It is no objection to the jurisdiction that
laintiff remitted a of his claim to
gri.ng it within the jurisdiction; 60 Ark.

S
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146; 115 N. C. 298; 20 8. E. Rep. (8. C.)
91; even where unliquidated are
claimed ; 28 8. E. Rep. (W. Va.) 527. But
where the sum claimed i8 in excees of the
amount limited by statute the defect can-
not be cured and gurisdiction given bg a
stipulation that the justice may render
judgment for the amount to which his
eri;giction is limited ; 50 N. W. Rep. (8.
.)

And where lumber was delivered by in-
stalments and the total amount exceeded
the jurisdiction, the claim could not be
split up into separate actions for the dif-
ferent deliveries in order to bring it within
the jurisdictional amount; 109 N. C. 571.

here a stipulated attorney’s fee would
increase the amount beyond the jurisdic-
tion the fee may be considered in estimating
the amount in controversy ; 17 8. W. Rep.
$l'ex.) 1085 ; even if the stipulation for the
ee is void ; 64 N. E. Re%a(s. D.) 525.

Justices of the peace have been held to
have no jurisdiction in t:ﬂ)ass for the
negligent Lﬂli ng of an ani ; 16 Pa. Co.
Ct. R. 548 ; or negligently allowing a dan-
g:mm animal to go at large ; 2 Lack. Leg.

. Pa. 148 ; or for inguries to a horse by a
defective culvert; 5 Pa. Dist. R. 78; orina
suiton a foreign judgment; 7 Houst. 827; in
an action on the case for nuisance; 4 Pa.
Dist. 200; or for co uential damages
due to negligenoce ; td. But the juris-
diction was sustained in an action for the
destruction of fruit in baskets, run over
and crushed by the i;ivheels of defe:n%:nt’s
wagon, consequent: damnﬁe nol ing
involved ; 8 Houst. 19; so also there was
jurisdiction of an action for killing & horse

y a railroad company, use of & breach
of contract to maintain cattle guards ; 88
W. Va. 711.

The jurisdiction of a justicein a garnish-
ment proceeding does not depend upon the
amount the garnishee may owe; 59 Ill. App.
829 ; in an attachment the jurisdiction is
determined by the amount in controversy,
not the value of the 4pl-opeﬂ'. attached ; 85
8. W. Rep. (Ark.) 214; 248. E. Rep. (N. C.)
671. Where the justice has jurisdictionin
‘“matters of contract,” it will cover an
action for unliquidated damages for breach
of contract within the jurisdiction ; 56
Ark, 547. ¢ th has ‘o

A justice of the peace no power
vaca%e a judgment unless it be one of de-
fault or non-suit ; 61 Mo. App. 288; nor to
settle a bill of exceptions; 44 Neb. 10; for
the of preservin%at:stimony on &
hearing of a motion to discharge the attach-
ment ; 48 id. 260 ; nor to nt & nonsuit
where a case is on trial before a jury; 24
8. E. Rep. (Ga.) 407.

The court of a justice of the has
been held a court of record ; 57 Ind. 56 ;
12 Conn. 49 ; for the reason that it is bound
to keep a record of its proceed.infa and has
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