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Course Description
This course will explore the inner-workings of federal grand jury practice and the modern grand jury’s critical role in the criminal justice system.  With an emphasis on practice, we will discuss the roles of prosecutors in presenting evidence to grand juries and of defense counsel in representing “witnesses,” “subjects,” and “targets” of grand jury investigations.  One class session will be devoted to a panel discussion concerning the merits of recent calls for grand jury reform (in the post-9/11 era), which would include revisions to the USA PATRIOT ACT, permitting defense counsel to attend grand jury sessions; requiring the government to disclose exculpatory evidence to the grand jury; and applying the exclusionary rule to grand jury proceedings.  Several current or former Justice Department prosecutors and leading criminal defense attorneys are expected to participate in this debate.  
Specific topics to be examined include the history of grand juries, including the English antecedents of the modern grand jury; grand jury operation and secrecy; the contours of grand jury subpoena power, and the rights, privileges, and obligations of grand jury witnesses (including Fifth Amendment issues and conflicts between assertions of Executive Privilege and the grand jury’s right to “every man’s evidence”); effective -- and ethical -- advocacy in a grand jury investigation; roles of the prosecutor and defense lawyer; grand jury independence; grand jury reform; “process violations,” such as perjury, contempt, and obstruction of justice; and parallel civil and criminal proceedings.

In addition to cases and articles, classes will use materials from real-life high-profile grand jury investigations to highlight various points and perspectives, from that of the prosecution to the defense to third party witnesses to the press.  Students will come away from the course with an understanding of the history and statutory and constitutional framework behind the grand jury, as well as exposure to the practical strategies involved in grand jury investigations and varying perspectives on questions of grand jury reform.
Class attendance is expected and important.  
Course Outline:

Class 1:

Introduction and Course Overview, History of the Grand Jury and Modern Dual


Functions
This class session will provide an introduction to the federal grand jury and its role in the enforcement of federal criminal law.  We will cover the historical underpinnings of the modern federal grand jury (including the English antecedents of the modern grand jury and the shifting role of the grand jury in modern American jurisprudence), the constitutional right to indictment by grand jury, the dual functions of the modern federal grand jury (indictment and investigation), and the basic features of the grand jury that fundamentally distinguish its operations from that of a trial jury.  In addition, students will receive an overview of the syllabus and course requirements.

Assigned Readings:
Constitutional basis for grand jury indictment:


United States Constitution, Amendment V

Historical background:


Sara Sun Beale et al., Grand Jury Law and Practice (excerpts, Chapter One)


United States v. Calandra, 414 U.S. 338 (1974) (excerpts)


Assize of Clarendon (1166), reprinted in Theodore Plucknett, A Concise History of 


Common Law

Mark Kadish, Behind the Locked Door of an American Grand Jury: Its History, Its 
Secrecy, Its Process, 24 Fla. St. U. L. Rev. 1 (1996) (only through WL page *12)


United States v. Cotton, 122 S. Ct. 1781 (2002)

Basic Functions of the grand jury:

U.S. Department of Justice, Federal Grand Jury Practice (pp. 1-12)


Judicial Conference of the United States, Handbook for Federal Grand Jurors

Model charge to grand jury (from Sara Sun Beale et al., Grand Jury Law and Practice)

Sample materials:


Indictment in United States v. Arthur Andersen, LLP

Indictment in United States v. Cisneros


Indictment in United States v. Quattrone

Indictment in People of the State of New York v. Belnick

Grand jury subpoena to The White House
Cases:


United States v. Cisneros, 26 F. Supp. 2d 24 (D.D.C. 1998)


United States v. Cisneros, 26 F. Supp. 2d 13 (D.D.C. 1998)
Statistical information:


Prepared Testimony of James K. Robinson, Assistant Attorney General, Criminal Division, U.S. Department of Justice, and Loretta E. Lynch, United States Attorney 


for the Eastern District of New York, U.S. Department of Justice (from House Judiciary Committee hearings on “Constitutional Rights and the Grand Jury,” July 27, 2000) (excerpts)
Class 2:
The Grand Jury’s Subpoena Power and the Rights, Privileges, and Obligations of Grand Jury Witnesses
This class session will examine the grand jury’s right to “every man’s evidence” and the broad scope of its power to subpoena physical evidence (by using subpoenas duces tecum) as well as testimony (by using subpoenas ad testificandum).  Discussion and readings will cover the basis and scope of the grand jury’s power to command evidence through subpoenas, and the applicable relevance principles.  We will address the defenses available to recipients of a grand jury subpoena, including, most importantly, the Fifth Amendment right against self-incrimination, and will also discuss the process of enforcement of grand jury subpoenas and the penalties for non-compliance.  Additionally, given the recent high-profile independent and special counsel investigations related to the Bush and Clinton Administrations, we will also examine issues related to Executive Privilege, work product, and attorney-client privilege, and their interaction with the grand jury power’s power to subpoena evidence.
Readings:
General Background:


U.S. Department of Justice, Federal Grand Jury Practice (excerpts)

Relevance Principles:


United States v. R Enterprises, 498 U.S. 292 (1991)

Defenses Asserted Against Production:


First Amendment Right of Free Press



Branzburg v. Hayes, 408 U.S. 665 (1972)


Fifth Amendment Right Against Self-Incrimination



U.S. Department of Justice, Federal Grand Jury Practice (excerpts)



United States v. White, 322 U.S. 694 (1944)



United States v. Dionisio, 410 U.S. 1 (1973)



United States v. Doe, 606 U.S. 605 (1984)


Executive Privilege; Work Product; Attorney-Client Privilege



In re Sealed Case, 116 F.3d 550 (D.C. Cir. 1997)


In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910, 924 (8th Cir. 1997)


Correspondence between White House and Office of Independent Counsel 


     regarding the assertion of these privileges


Hearsay Evidence:



United States v. Costello, 350 U.S. 359 (1956)


Fourth Amendment Exclusionary Rule:



U.S. Department of Justice, Federal Grand Jury Practice (excerpts)


United States v. Calandra, 414 U.S. 338 (1974)

Enforcement of Subpoena:


Paul S. Diamond, Federal Grand Jury Practice and Procedure (excerpts)


U.S. Department of Justice, Federal Grand Jury Practice (excerpts)

Sample Materials:


Subpoena duces tecum

Subpoena ad testificandum

Class 3:
Grand Jury Secrecy
This class session will focus on the important rule of secrecy that governs all matters occurring before the grand jury, as embodied in Federal Rule of Criminal Procedure 6(e), and the obligations and responsibilities of individuals made privy to matters occurring before the grand jury.  We will discuss the rationale behind grand jury secrecy, those persons whose interests secrecy may serve or disserve in various cases, the conflict between secrecy obligations and the interests of the press, and the consequences of unauthorized disclosure of secret grand jury material.

Readings:

Modern grand jury secrecy rule:

Federal Rule of Criminal Procedure 6(e)

Basic introduction:


U.S. Department of Justice, Federal Grand Jury Practice (excerpts)


Beale, et al., Grand Jury Law and Practice (excerpts)

Parameters of grand jury secrecy:


United States v. Procter & Gamble Co., 356 U.S. 677 (1958) (excerpts)


Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211 (1979) (excerpts)


In re Sealed Case No. 99-3091, 192 F.3d 995 (D.C. Cir. 1999) (excerpts)


In re Motions of Dow Jones & Co., 142 F.3d 496 (D.C. Cir. 1998) (excerpts)

The problem of witnesses:


In re Grand Jury Proceedings, 814 F.2d 61 (1st Cir. 1987) (excerpts)

Rationale for grand jury secrecy:


In re Craig, 131 F.3d 99 (2nd Cir. 1997)


Daniel C. Richman, “Grand Jury Secrecy: Plugging the Leaks in an Empty Bucket,” 36 
Am. Crim. L. Rev. 339 (1999)

Remedies for Rule 6(e) violations:


Bank of Nova Scotia v. United States, 487 U.S. 250 (1988)


Barry v. United States, 865 F.2d 1317 (D.C. Cir. 1989) (excerpts)

Miscellaneous:


William Raspberry, The Us Movement, Wash. Post, July 22, 2002, at A15


USA PATRIOT ACT, Public Law 107-56, § 203


Letter from Independent Counsel Donald Smaltz to Attorney General Janet Reno


Prosecution of Charles Bakaly, Counselor to Independent Counsel Kenneth Starr

Class 4:

Special Issues for the Prosecutor
This session will explore the grand jury process from the perspective of the prosecutor.  Discussion and readings will cover whether prosecutors have an obligation to provide exculpatory information to the grand jury, strategic decisions regarding the nature and scope of evidence presented to a grand jury, the legal status of the United States Attorneys Manual with respect to the prosecutor’s conduct before the grand jury, and the types of misconduct claims faced by prosecutors in connection with the grand jury process.

Readings:
Background to the prosecutor’s perspective on use of the grand jury:


U.S. Department of Justice, Federal Grand Jury Practice (excerpts)

Prosecutorial discretion:


“Thirty-First Annual Review of Criminal Procedure,” 90 Geo. L.J. 1, 1279 (2002)


Fed. R. Crim. P. 7

Immunity and Cooperation Agreements:


18 U.S. C. Section 6001 et seq.


U.S. Department of Justice, Federal Grand Jury Practice (excerpts)


United States v. Mandujano, 425 U.S. 564 (1976) (excerpts)


ABA Standards for Criminal Justice, The Prosecution Function, Standard 3-3.9(b)(vi)


ABA Standards for Criminal Justice, Pleas of Guilty, Standard 14-1.8(a)(iv)

Legal Status of United States Attorney’s Manual:


United States Attorneys Manual, Grand Jury, Section 9-11.000 (excerpts)


United States v. Pacheco-Ortiz, 889 F.2d 301 (1st Cir. 1989)


National Lawyers Guild, Representation of Witnesses Before Federal Grand Juries (excerpts)

Presentation of Exculpatory Evidence:


United States v. Williams, 504 U.S. 36 (1992) (excerpts)


ABA Standards for Criminal Justice, The Prosecution Function, Standard 3-3.6(b)


U.S. Department of Justice, Federal Grand Jury Practice (excerpts)


R. Michael Cassidy, “Toward a More Independent Grand Jury: Recasting and Enforcing the Prosecutor’s Duty to Disclose Exculpatory Evidence,” 13 Geo. J. Legal Ethics 361 (2000)

Prosecutorial misconduct claims:


U.S. Department of Justice, Federal Grand Jury Practice (excerpts)

Class 5:

Special Issues for the Defense Lawyer
This class session will explore the grand jury process from the perspective of defense counsel representing witnesses, subjects, or targets of grand jury investigations.  Discussion and readings will cover the considerations surrounding a client’s decision to testify before the grand jury voluntarily, the bar against witnesses being accompanied by counsel in the grand jury room, the impact of joint defense arrangements, “proffers,” the defense’s own investigatory process, and pre-indictment negotiations with the prosecutor.

Readings:
General introduction to defense strategy:


National Lawyers Guild, Representation of Witnesses Before Federal Grand Juries (excerpts)


Stephen Hrones & Catherine C. Czar, Criminal Practice Handbook (excerpts)

Witness’s right to counsel:


United States v. Mandujano, 425 U.S. 564 (1976) (excerpts)


National Lawyers Guild, Representation of Witnesses Before Federal Grand Juries (excerpts)


U.S. Department of Justice, Federal Grand Jury Practice (excerpts)

Note taking by witnesses:


United States v. Doe, 72 F.3d 271 (2nd Cir. 1995)


National Lawyers Guild, Representation of Witnesses Before Federal Grand Juries (excerpts)


U.S. Department of Justice, Federal Grand Jury Practice (excerpts)

Joint Defense Agreements:


Continental Oil Co. v. United States, 330 F.2d 347 (9th Cir. 1964)


United States v. McPartlin, 595 F.2d 1321 (7th Cir. 1979) (excerpts)


United States v. Schwimmer, 892 F.2d 237 (2nd Cir. 1989)


U.S. Department of Justice, Federal Grand Jury Practice (excerpts)

Grand jury subpoenas to defense attorneys:


Fred C. Zacharias, “A Critical Look at the Rules Governing Grand Jury Subpoenas of Attorneys,” 76 Minn. L. Rev. 917 (1992)

Sample Materials:


Memo of Office of Independent Counsel interview of Monica Lewinsky


Written Submission to Department of Justice (excerpts)


Sample Joint Defense Agreement


Grand jury testimony of William Jefferson Clinton (excerpts)


Monica Lewinsky proffer


Monica Lewinsky Immunity Agreement

David Duncan Cooperation Agreement


Immunity Orders
Miscellaneous:


Peter J. Henning, Prosecutorial Misconduct in Grand Jury Investigations, 51 S.C. L. Rev. 1 (1994) (text only)


R. Michael Cassidy, Toward a More Independent Grand Jury: Recasting and Enforcing the Prosecutor’s Duty to Disclose Exculpatory Evidence, 13 Geo. J. Legal Ethics 361 (2000) (text only)


Benjamin E. Rosenberg, A Proposed Addition to the Federal Rules of Criminal Procedure Requiring the Disclosure of the Prosecutor’s Legal Instructions to the Grand Jury, 38 Am. Crim. L. Rev. 1443 (2001) (recommended, not required)


Suzanne Roe Neely, Preserving Justice and Preventing Prejudice: Requiring Disclosure of Substantial Exculpatory Evidence to the Grand Jury, 39 Am. Crim. L. Rev. 171 (2002)

Class 6:

Grand Jury Independence
This class session will examine the often-debated question whether the grand jury exists as an independent barrier against, or as a tool of, prosecutorial overreaching.  Discussion and readings will cover the concept of the “runaway” grand jury, the extent to which today’s grand jurors can take charge of investigations, the rules that may undermine the independence of the grand jury, and the shifting role of the American grand jury from a “bulwark” protecting citizens from being wrongly accused to what many argue is simply an investigative tool of the prosecutor.

Readings:

Concept of the independent grand jury:


United States v. Williams, 504 U.S. 36 (1992) (excerpts)


Susan W. Brenner, The Voice of the Community: A Case for Grand Jury Independence, 3 Va. J. Soc. Pol’y & L. 67 (1995) (excerpts)


Andrew D. Leipold, “Why Grand Juries Do Not (and Cannot) Protect the Accused,” 80 Cornell L. Rev. 260 (1995) (excerpts)

Relationship of the prosecutor to the grand jury:


Federal Rule of Criminal procedure 7(c)


U.S. Department of Justice, Federal Grand Jury Practice (excerpts)

Grand jury’s consideration of hearsay evidence


United States v. Estepa, 471 F.2d 1132 (2nd Cir. 1972)


United States v. Brown, 872 F.2d 385 (11th Cir. 1989)


U.S. Department of Justice, Federal Grand Jury Practice (excerpts)

Prosecutor’s right to re-represent indictment to a different grand jury:


United States v. Thompson, 251 U.S. 407 (1920)

Attendance requirements for grand jurors:


United States v. Provenzano, 688 F.2d 194 (3rd Cir. 1982)

The “run-away” grand jury:


In re Grand Jury Proceedings, Special Grand Jury 89-2 (Rocky Flats Grand Jury), 1993 WL 245557 (D. Colo. 1993)


Judith M. Beall, What Do You Do With a Runaway Grand Jury?:  A Discussion of the Problems and Possibilities Opened Up By the Rocky Flats Grand Jury Investigation, 71 S. Cal. L. Rev. 617 (1998)

Miscellaneous:

Roger Roots, If It’s Not a Runaway, It’s Not a Real Grand Jury, 33 Creighton L. Rev. 821 (2000) (text only, not footnotes)

Susan W. Brenner, The Voice of the Community: A Case for Grand Jury Independence, 3 Va. J. Soc. Pol’y & L. 67 (1995) (recommended, not required)


Renee B. Lettow, Note, Reviving Federal Grand Jury Presentments, 103 Yale L.J. 1333 (1994) (recommended, not required)


“Twenty Years For Shaving?” Washington Post, Sept. 23, 2002


James K. Robinson, Preface to the Thirtieth Annual Review of Criminal Procedure, 89 Geo. L.J. 1045 (2001)


“Judge Rules Federal Death Penalty Unconstitutional,” New York Times, Sept. 24, 2002


United States v. Fell, 217 F. Supp. 2d 469, 473-74, 483-84 (D. Vt. 2002)
Class 7:

Grand Jury Reform
This session will explore the frequent calls from the bar and bench alike for reform of the federal grand jury process.  Discussion and readings will cover a number of proposed reforms, such as the provision of counsel in the grand jury room, the compulsory disclosure of exculpatory evidence to the grand jury, and the application of the exclusionary rule to grand jury proceedings.
Readings:

Hearings Before the Subcommittee on the Constitution of the Committee of the Judiciary, House of Representatives, 106th Congress, 2d Sess., July 27, 2000 (Constitutional Rights and the Grand Jury)


Hearings Before the Subcommittee on Criminal Justice of the Committee on the Judiciary, House of Representatives, 99th Cong., 1st  and 2d Sessions, on H.R. 1407 (Grand Jury Reform Legislation), 1985, 1986 (witness list only)


Hearings Before the Subcommittee on Administrative Practice and Procedure of the Committee on the Judiciary, United States Senate, 95th Cong., 2d Sess., on S. 3405 (The Grand Jury Reform Act of 1978), August 17, 22, and 24, 1978 (witness list only)


Grand Jury Reform Act of 1998 (proposed – S. 2289 & S. 2230)


American Bar Association, Grand Jury Reform Principles

Gerald B. Lefcourt, High Time for a Bill of Rights for the Grand Jury, Champion (April 1998)


NACDL Federal Grand Jury Reform Report and Bill of Rights


Michael Waldman, Grand Jury: Ripe For Reform, Criminal Justice (Winter 2002)


Ric Simmons, Re-Examining the Grand Jury: Is There Room For Democracy in the Criminal Justice System, 82 B.U. L. Rev. 1 (2002) (recommended, not required)


“A Bill Offers a Peek Inside Grand Juries,” National Law Journal, Sept. 1, 2003


Judicial Conference of the United States, Report on Proposed Amendments to Federal Rules Governing the Grand Jury, March 1999

Class 8:
Panel Debate:  Grand Jury Reform – Issues to be Considered:
1. Should a witness have a right to be accompanied by counsel inside the grand jury room during his or her testimony?
2. Should a prosecutor be required to disclose to the grand jury evidence in the prosecutor’s possession which tends to exonerate the target or subject of the offense?

3. Should a prosecutor be required to disclose to the grand jury, in connection with calling a witness, information that reflects on that witness’s credibility (e.g., inducements given to persuade that witness to testify)?

4. Should a prosecutor be able to obtain an indictment from the grand jury based solely on hearsay evidence?

5. Should a target or subject of a grand jury investigation have a right to testify before the grand jury and/or to submit information to the grand jury?
6. Should a witness have a right to receive a transcript of his or her grand jury testimony?

7. Should a prosecutor be allowed to share grand jury information with government civil lawyers without a court order allowing such disclosures?

8. Should there be any constraints on a prosecutor’s ability to issue grand jury subpoenas (e.g., a requirement of prior approval on the record by the grand jury)?

9. Should a grand jury have its own general counsel to advise the jurors on legal issues and questions concerning their role?

10. Should an indicted defendant be entitled to receive the transcript of the grand jury’s proceedings?

11. Should a prosecutor and/or the court be required to give the jury legal instructions before they vote on an indictment?  If so, should such instructions be provided to the defense?

12. Should a prosecutor be allowed to re-present a draft indictment to a new grand jury after one grand jury has refused to approve issuance of the indictment?
Class 9:

Parallel Proceedings and Corporate Investigations
This class session will address parallel proceedings, in which a grand jury investigation is being conducted simultaneously with an agency investigation or civil litigation over the same issues.  Readings and discussion will focus on the difficult legal and strategic issues faced by companies and individuals in parallel proceedings, the legal principles that govern sharing of grand jury information in such circumstances, and the special problems faced in defending a corporation under investigation by the grand jury for alleged wrongdoing.

Readings:

Background/Introduction:


U.S. Department of Justice, Federal Grand Jury Practice (excerpts)


Graham Hughes, “Administrative Subpoenas and the Grand Jury: Converging Streams of Criminal and Civil Compulsory Process,” 47 Vand. L. Rev. 573 (1994) (excerpts)


Milton Pollack, “Parallel Civil and Criminal Proceedings,” 129 F.R.D. 201 (1989)

Permissibility of parallel proceedings:


SEC v. Dresser Industries, 628 F.2d 1368 (D.C. Cir. 1980)

Sharing of grand jury information for civil purposes:


United States v. Sells Engineering, Inc., 463 U.S. 418 (1983)


United States v. John Doe, 481 U.S.A. 102 (1987)

Corporate criminal liability:


United States Bank of New England, 821 F.2d 844 (1st Cir. 1987)

Sample Materials:


Memo to all United States Attorneys from Edwin Meese III re Coordination of Criminal and Civil Fraud, Waste and Abuse Proceedings (July 16, 1986)


Memo to All Component Heads and United States Attorneys from Deputy Attorney General re Bringing Criminal Charges Against Corporations (June 16, 1999)


Arthur Andersen news release (Jan. 15, 2003)


Arthur Andersen Statement on Hearing (Jan. 24, 2002)


Remarks of Arthur Andersen representatives to House Subcommittee on Oversight and Investigations (Jan. 24, 2002)


Arthur Andersen letter to Justice Department (March 13, 2002)


Statement of Arthur Andersen (March 14, 2002)


Notice of GSA Suspension of Arthur Andersen (March 15, 2002)


Key Arthur Andersen e-mail


Key Frank Quattrone e-mail
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