issued, is the highest evidence of title, and is a final determination of the existence of all facts. [Walton v. United States, 415 F. 2d 121, 123 (10th Cir. 1969); see also United States v. Beaman, 242 F. 876 (1917); File v. Alaska, 593 P. 2d 268, 270 (1979).] When the federal government grants land via a patent, the patent is the highest evidence of title. Patent rights to the land is the title in fee. [City of Los Angeles v. Board of Supervisors of Mono County, 292 P. 2d 539 (1956)]; the patent is the fee simple. [Squire v. Capoeman, 351 U.S. 1, 6 (1956)]; and the patent is required to carry the fee. [Carter v. Ruddy, 166 U.S. 493, 496 (1896); see also Klais v. Danowski, 129 N.W. 2d 414, 422 (1964)]; interposition of the patent is interposition of the fee title.

The land patent is the muniment of title, such title being absolute in its nature, making the sovereigns absolute freeholders on their lands. Finally, the patent is the only evidence of the legal fee simple title. [McConnell v. Wilcox, 1 Scam. (Ill.) 381, 396 (1837).] All these various cases and quotes illustrate one statement that should be thoroughly understood at this time. The patent is the highest evidence of title and is conclusive of the ownership of land in courts of competent jurisdiction. This, however, does not examine the methods or possibilities of challenging a land patent.

In Hooper et. al. v. Scheimer [64 U.S. (23 How.) 235 (1859)], the United States Supreme Court stated, "I affirm that a patent is unimpeachable at law, except, perhaps, when it appears on its own face to be void; and the authorities on this point are so uniform and unbroken in the courts, Federal and State, that little else will be necessary beyond a reference to them." [Id. at 240 (1859).] A patent can not be declared void at law, nor can a party travel behind the patent to avoid it. [Id. at 242.] A patent when attacked incidentally, cannot be declared void, unless it be procured by fraud, or is void on its face, or has been declared void by law. [Id. ] A patent cannot be avoided at law in a collateral proceeding unless it is declared void by statute, or its nullity indicated by some equally explicit statutory denunciations. [Id. ] One perfect on its face is not to be avoided, in a trial at law, by anything save an elder patent. It is not to be affected by evidence or circumstances which might show that the im​peaching party might prevail in a court of equity. [Id. at 243.1 A patent is evidence, in a court of law, of the regularity of all previous steps to it, and no facts behind it can be investigated. [Id. ] A patent cannot be collaterally avoided at law, even for fraud. [Id. at 245.] A patent, being a superior title, must of course, prevail over colors of title; nor is it proper for any state legislation to give such titles, which are only equitable in nature with a recognized legal status in equity courts, precedence over the legal title in a court of law. [Id. at 246.] The Hooper case has many of the maxims that apply to the powers and possible disabilities of a land patent, however there is extensive case law in the area.

The presumptions arise, from the existence of a patent, evidencing a grant of land from the United States, that all acts have been performed and all facts have been shown, which are prerequisites to its issuance, and that the right of the party, grantee therein, to have it issued, has been presented and passed upon by the proper authorities. [Green v. Barber, 66 N.W. 1032 (1896).] As stated in Bouvier's Law Dic​tionary (Vol. II, p. 1834 (1914)]:

Misrepresentations knowingly made by the applicant for a patent will justify the govern​
ment in proceeding to set it aside, as it has a right to demand a cancellation of a patent ob​
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tained by false and fraudulent misrepresentations. United States v. Manufacturing Co., 128 U.S. 673 (1888); but courts of equity cannot set aside, annul, or correct patents or other evidence of title obtained from the United States by fraud or mistake, unless on specific averment of the mistake or fraud, supported by clear and satisfactory proof; Max​well Land Grant Cancellation, 121 U.S. 325 (1887). A bill in equity is the proper remedy; United States v. Hughes, 11 How. (U.S.) 552 (1850); although a patent fraudulently ob​tained by one knowing at the time that another person has a prior right to the land may be set aside by an information in the nature of a bill in equity filed by the attorney of the United States for the district in which the land lies; Id. A court of equity, upon a bill filed for that purpose, will vacate a patent of the United States for a tract of land obtained by mistake from the officers of the land office, in order that a clear title may be transferred to the previous purchaser; Hughes v. United States, 4 Wall. (U.S.) 232 (1866); but a patent for land of the United States will not be declared void merely because the evidence to authorize its issue is deemed insufficient by the court; Milliken v. Starling's Lessee, 16 Ohio 61. A state can impeach the title conveyed by it to a grantee only by a bill in chancery to cancel it, either for fraud on the part of the grantee or mistake of law; and until so cancell​ed, it cannot issue to any other party a valid patent for the same land. Chandler v. Manufacturing Co., 149 U.S. 79 (1893).

Other cases espouse these and other rules of law. A patentee can be deprived of his rights only by direct proceedings instituted by the government or by parties acting in its name, or by persons having a superior title to that acquired through the govern​ment. [Putnam v. Ickes, 78 F. 2d 223, cert denied 296 U.S. 612 (1935).] It is not suffi​cient for the one challenging a patent to show that the patentee should not have received the patent; he must also show that he as the challenger is entitled to it. [Kale v. United States, 489 F. 2d 449, 454 (1973).] A United States patent is protected from easy third party attacks. [Fisher v. Rule, 248 U. S. 314, 318 (1919); see also Hoofnagle v. Anderson, 20 U.S. (7 Wheat.) 212 (1822).] A patent issued by the United States of America so vests the title in the lands covered thereby, that it is the further general rule that, such patents are not open to collateral attack. [Thomas v. Union Pacific Railroad Company, 139 F. Supp. 588, 596 (1956); see also State v. Crawford, 475 P. 2d 515 (Ariz. App. 1970).] A patent is prima facie valid, and if its validity can be at​tacked at all, the burden of proof is upon the defendant. [State v. Crawford, 441 P. 2d 586, 590 (Ariz. App. 1968).] A patent to land is the highest evidence of title and may not be collaterally attacked. And Dredge v. Husite Company [369 P. 2d 676, 682 (1962)]. A patent is the act of a legally instituted tribunal, done within its jurisdiction, and passes the title; such a patent is a final judgment as well as a conveyance and is conclusive upon a collateral attack. Absent some facial invalidity, the patents are presumed valid. [Murray v. State, 596 P. 2d 805, 816 (1979).] The government retains no power to nullify a patent except through a direct court proceeding. [United States v. Reimann, 504 F. 2d 135 (1974); see also Green v. Barker, 66 N.W. 1032, 1034 (1896).] The doctrine announced was that the deed, upon its face, purported to have been issued in pursuance of the law, and was therefore only assailable in a direct pro​ceeding by aggrieved parties to set it aside. Through these cases, it can be shown that the patent which passes the title from the United States to the sovereigns, and was created to keep the speculators from the land, is only assailable in a direct proceeding for fraud or mistake. In no other situation is it allowable for the courts to simply eliminate the patent. One question that may arise is what do the courts mean by a col​lateral attack and what can be done by courts of equity if a collateral attack is presented?
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Perhaps the easiest means of defining a collateral attack is to show the converse corrollary, or a direct attack on a patent. As was stated in the previous paragraphs, a direct attack upon a land patent is an action for fraud or mistake brought by the government or a party acting in its place. Therefore, a collateral attack, by definition, is any attack upon a patent that is not covered within the direct attack list. Perhaps the most prevalent collateral attack in property law today is a mortgage or deed of trust foreclosure on a color of title. In these instances, it is determined that the com​plete title and interest in the land is purchased by the mortgagee or another in his place. Such a determination displaces the patentee's ownership of the title without the court ever ruling that the patent was acquired through fraud or mistake. This is against public policy, legislative intent, and the overwhelming majority of case law. Therefore, it is now necessary to determine the patent's role in American property law today to see what powers the courts of equity have in protecting the rights of the challengers of patents.

The attitude of the courts is to promote simplicity and certainty in title transac​tions, thereby they follow what is in the chain of title and not what is outside. [Sabo v. Horvath, 559 P. 2d 1038, 1044 (1976).] However, in equity courts, title under a patent from the government is subject to control to protect the rights of parties acting in a fiduciary capacity. [Sanford v. Sanford, 139 U.S. 290 (1891).] This protection however does not include the invalidation of the patent. The determination of the land department in matters cognizable by it, in the alienation of lands and the validity of patents, cannot be collaterally attacked or impeached. [Id. ) Therefore the courts have had to devise another means to control the patentee, if not the patent itself. As stated in Raestle v. Whitson [582 P. 2d 170, 172 (1978)], "The land patent is the highest evidence of title and is immune from collateral attack. This does not preclude a court from imposing a constructive trust upon the patentee for the benefit of the owners of an equitable interest." This then explains the most equitable way a court may effectively restrict the sometimes harsh justice handed down by a strict court of law. Equity courts will impose a trust upon the patentee until the debt has been paid. As has been stated, a patent can not be collaterally attacked, therefore the land can not be sold or taken by the courts unless there is strong evidence of fraud or mistake. However, the courts can require the patentee to pay a certain amount at regular inter​vals until the debt is paid, unless of course, there is a problem with the validity of the debt itself. This is the main purpose of the patent in this growing epidemic of farm foreclosures that defy the public policy of Congress, the legislative intent of the Statutes-At-Large, and the legal authority as to the type of land ownership possessed in America. Why then is the rate of foreclosures on the rise?

Titles to land today, as was stated earlier in this memorandum, are normally in the form of colors of title. This is because of the trend in recent property law to maintain the status quo. The rule in most jurisdictions, and those which have adopted a grantor-grantee index in particular, is that a deed outside the chain of title does not act as a valid conveyance and does not serve notice of a defect of title on a subsequent purchaser. These deeds outside the chain of title are known as "wild deeds." [Sabo v. Horvath, 559 P. 2d 1038, 1043 (1976); see also Porter v. Buck, 335 So. 2d 369, 371 (1976); The Exchange National Bank v. Lawndale National Bank, 41111. 2d 316, 243 N.E. 2d 193, 195-96 (1968).) The chain of title for purposes of the marketable title 44 Land Patents

act, may not be founded on a wild deed. These stray, accidental, or interloping con​veyances are contrary to the intent of the marketable title act, which is to simplify and facilitate land title transactions. [Manson v. Berkman, 356 Ill. 20, 190 N. E. 77, 79 (1934).] This liberal construction of what constitutes a valid conveyance has led to a thinning of the title to a point where the absolute and paramount title is almost im​possible to guarantee. This thinning can be directly attributed to the constant use of the colors of title. Under the guise of being the fee simple absolute, these titles have operated freely, but in reality, they evidence something much different.

It was said in common law England, that when a title was not completely alienable and not the complete title, it was not a fee simple absolute. Rather it was some type of contingent conveyance that depended on the performance of certain tasks before the title was considered to be absolute. In fact, normally the title never did develop into a fee simple absolute. These types of conveyances were evidenced in part by the operable words in the conveyance and in part by the manner in which the grantor could reclaim the property. If the title automatically reverted to the grantor upon the happening of a contingent action, then the title was by a fee simple determinable. [Scheller v. Trustees of Schools of Township 41 North, 67 Ill. App. 3d 857, 863 (1978).] This is evidenced most closely today by deeds of trust in some states. If it re​quired a court's ruling to reacquire the land and title, then the transaction and title were held by a fee simple with a condition subsequent. [Mahrenholz v. County Board of Trustees of Lawrence County, 93 Ill. App. 3d 366, 370-74 (1981).] This is most closely evidenced by a mortgage in a lien or intermediate theory state. These analogies may be somewhat startling and new to some, but the analogies are accurate. When a mortgage is acquired on property, the mortgagee steps into the position of a grantor with the authority to create the contingent estate as required by the particular facts. This is exactly what the grantor in common law property law could acquire. All the grantor had to do was choose a particular type of contingency and use the necessary catch-words, and almost invariably the land would one day be returned due to a viola​tion of that contingency. In today's property law, the color of title has little power to protect the landowner. When the sovereign is unable to pay the necessary principal and interest on the debt load, then the catch-words and phrases found in the deed of trust or mortgage become operational. Upon the occurrence of that event, the mort​gagee or speculator, having through a legal myth acquired the position of a grantor, is in a position to either automatically receive the property simply by advertising and selling it, or can acquire the position of the grantor and eventually the possession of the property by a court proceeding. In common law, the grantor of a fee simple deter​minable where the contingency was broken or violated, could automatically take the land from the grantee holder, by force is necessary. If however, the grant was a fee simple upon condition subsequent, the grantor, when the contingency was broken, had to bring a legal proceeding to declare the contingency broken, to declare the grantee in violation, and to order the grantee to vacate the premises. These situations, though under different names and proceedings, occur every day in America. Is there really any serious debate therefore, that the colors of title used today, with the crea​tion of a lien upon the property, become fee simple determinables and fee simples upon condition subsequent? Is this a legitimate method of ensuring a stable and per​manent system of land ownership? If the color of title is weak, then how strong is a
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mortgage or deed of trust placed on the property?

Fee simple estates may be either legal or equitable. In each situation, it is the largest estate in land that the law will recognize. [Hughes v. Millers' Mutual Fire In​surance Co., 246 S.W. 23 (1922).] If a mortgagee, upon the creation of a mortgage or deed of trust, steps into the shoes of the grantor upon a conditional fee simple, does it then mean the mortgagee has acquired one of the two halves of a fee simple, when cases have shown the fee simple is only evidenced by a patent? Actually, courts have held in many states that a mortgage is only a lien. [United States v. Certain Interests in Property in Champaign County, State of Illinois, 165 F. Supp. 474, 480 (1958).] In Illinois and other lien theory states, the mortgagee has only a lien and not a vested in​terest in the leasehold. [See also Federal Farm Mortgage Corp. v. Ganswer, 146 Neb. 635, 20 N.W. 2d 689 (1945).] Even after a condition is broken or there is a default on a mortgage, a mortgagee only has an equitable lien which can be enforced in proper proceedings. [South Omaha Bank v. Levy, 95 N.W. 603 (1902).] Strict foreclosure will not lie when mortgagor holds the legal title. [First National Bank v. Sargeant, 65 Neb. 394, 91 N.W. 595 (1902).] Mortgagee cannot demand more than is legally due. [Morrill v. Skinner, 57 Neb. 164, 77 N.W. 375 (1898).] Mortgage conveys no estate but merely creates a lien. [Barber v. Crowell, 55 Neb. 571, 75 N.W. 1109 (1898).] Mortgage is mere security in form of conditional conveyance. [Speer v. Hadduck, 31 Freeman (I11.) 439, 443 (1863).] Assignments or conveyances of mortgages do not con​vey the fee simple, rather they hold only security interest. These cases amply illustrate that a mortgage or deed of trust is only a lien in lien and intermediate theory states. Even in title theory of mortgages states, courts of equity have determined that the fee simple title is not really conveyed, either in its equitable or legal state. [See supra Barber, at 1110.] A fee simple estate still exists even though the property is mortgaged or incumbered. [Hughes v. Millers' Mutual Fire Insurance Co., 246 S.W. 23, 24 (1922).] In fact, a creditor asserting a lien (mortgage) must introduce evidence or proof that will clearly demonstrate the basis of his lien. [United States v. United States Chain Company, 212 F. Supp. 171 (N.D. Ill. 1962).] If a mortgagee, even in the title theory states, has only a lien, yet when the mortgage or deed of trust is created he has a fee simple determinable or condition subsequent, then obviously the color of title used as the operative title has little force or power to protect the sovereign freeholder. Nor can it be said that such a color of title is useful in the maintenance of stable and permanent titles. The patent, in almost all cases, has been originally issued to the first purchaser from the government. Theoretically then the public policy, Con​gressional intent from the 1800s, and the Congressional intent of the last few decades should protect the sovereign in the enjoyment and possession of his freehold. This however is not the case. Instead, vast mortgaging of the land has occurred. The agriculture debt alone has risen to over $220,000,000,000 in the past three decades. This is in part due to the vast expansion of mortgaged holdings and in part due to the rural sector's inability to repay existing loans requiring the increased mortgaging of the land. This is in exact contradiction to the public policy and legislative intent of maintaining stable and simplistic land records, yet marketable titles (colors of title) were supposed to guarantee such records. [Wichelman v. Messner, 83 N.W. 2d 800, 805 (1957).] Colors of title are ineffective against mortgages and promote the in​stability and complexity of the records of land titles by requiring abstracts and title in​46 Land Patents

surance simply to guarantee a marketable title. Worse, a practice has prevailed in some of the states . . . of permitting actions to determine titles to be maintained upon warrants for land (warranty deeds) and other titles not complete or legal in their character. This practice is against the intent of the Constitution and the Acts of Con​gress. [Bagnell v. Broderick, 38 U.S. 438 (1839).] Such lesser titles have no value in actions brought in federal courts notwithstanding a state legislature which may have provided otherwise. [Hooper et. al. v. Scheimer, 64 U.S. (23 How.) 235 (1859).] It is in fact possible that the state legislatures have even violated the Supremacy Clause of the United States Constitution. These actions are against the intent of the Founding Fathers and against the legislative intent of the Congressmen who enacted the Statutes-At-Large creating the land patent or land grant. This patent or grant, since the land grant has been stated to be another name for the patent, the terms being synonymous [Northern Pacific Railroad Co. v. Barden, 46 F. 592, 617 (1891)] prevented every problem that was created by the advent of colors of title, marketable titles, and mortgages. Therefore it is necessary to determine the validity of returning to the patent as the operative title.

Patents are issued (and theoretically passed) between sovereigns . . . and deeds are executed by persons and private corporations without those sovereign powers. [Leading Fighter v. County of Gregory, 230 N. W. 2d 114, 116 (1975).] As was stated earlier, the American people in creating the Constitution and the government formed under it, made such a document and government as sovereigns, retaining that status even after the creation of the government. [Chisholm v. Georgia, 2 Dall. (U.S.) 419 (1793).] The government as sovereign passes the title to the American people creating in them sovereign freeholders. Therefore, it follows that the American people, as sovereigns, would also have this authority to transfer the fee simple title, through the patent, to others. Cases have been somewhat scarce in this area, but there is some case law to reinforce this idea. In Wilcox v. Calloway [1 Wash. (Va.) 38, 38-41 (1823)], the Virginia Court of Appeals heard a case where the patent was brought up or reissued to the parties four separate times. Some of the issuances of the patent came before the creation of the Constitutional United States government, and some occurred during the creation of that government. The courts determined the validity of those patents, recognizing each actual acquisition as being valid, but reconciling the differences by finding the first patent, properly secured with all the necessary re​quisite acts fulfilled, carried the title. The other patents and the necessary acquisition of a new patent each time yielded the phrase "lapsed patent;" a lapsed patent being one that must be reacquired to perfect the title. [Id. ] Subsequent patentees take sub​ject to any reservations in the original patent. [State v. Crawford, 441 P. 2d 586, 590 (1968).]

A patent regularly issued by the government is the best and only evidence of a perfect title. The actual patent should be secured to place at rest any question as to validity of entries (possession under a claim and color of title). [Young v. Miller, 125 So. 2d 257, 258 (1960).] Under the color of title act, the Secretary of Interior may be required to issue a patent if certain conditions have been met, and the freeholder and his predecessors in title are in peaceful, adverse possession under claim and color of title for more than a specified period. [Beaver v. United States, 350 F. 2d 4, cert. denied 387 U.S. 937 (1965).] A description which will identify the lands (and posses​
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sion) is all that is necessary for the validity of the patent. [Lossing v. Shull, 173 S.W. 2d 1, 351 Mo. 342 (1943).] A patent to two or more persons creates presumptively a tenancy in common in the patentees. [Stoll v. Gottbreht, 176 N.W. 932, 45 N.D. 158 (1920).] A patent to the original grantee or his legal representatives embraces the representatives by contract as well as by law. [Reichert v. Jerome H. Sheip, Inc., 131 So. 229, 222 Ala. 133 (1903).] A patent has a double operation. In the first place, it is documentary evidence having the dignity of a record of the evidence of the title or such equities respecting the claim as to justify its recognition and later confirmation. In the second place, it is a deed of the United States, or a title deed. As a deed, its operation is that of a quitclaim, or rather of a conveyance, of such interest as the United States possessed in the land, such interest in the land passing to the people or sovereign freeholders. [63 Am. Jur. 2d §97, p. 566.] Finally, the United States Supreme Court, in Summa Corporation v. California ex. rel. State Lands Commis​sion, etc., [80 L. Ed. 2d 237 (1984)], made determinations as to the validity of a pa​tent confirmed by the United States Bureau of Land Management, based on a Mexi​can Land Grant, and acquired by the United States through the Treaty of Guadalupe Hidalgo [9 Stat. 631 (1951)]. The State of California attempted to acquire land that belonged to the corporation. The state maintained that there was a public trust ease​ment granting to the state authority to take the land without compensation for public use. The corporation relied in part on the intent of the treaty, in part on the intent of the patent and the statute creating it, and in part on the requisite challenge date of the patent expiring. The Summa Court followed the lengthy dissertation of the dissen​ting judge on the California Supreme Court [see 31 Cal. 3d 288, dissenting opinion] in determining that the patent, which had been the apparent operative title throughout the years, was paramount and the actions by the state were against the manifest weight of the Treaty and the legislative intent of the patent statutes. [Id. at 244-46.] In each of these cases it it stated that the patent, through possession, or claim and col​or of title, or through the term "his heirs and assigns forever," or through the necessary passage of title at the death of a joint tenant or tenant in common, is still the operable title and is required to secure the peaceful control of the land. These same ideas can also apply to state patents for lands that went to the state or remained in the hands of the state upon admission into the Union. [Oliphant v. Frazho, 146 N.W. 2d 685, 686-87 (1966); Fiedler v. Pipers, 107 So. 2d 409, 411-412 (1958).] Not even the state could be heard to question the validity of a patent signed by the gover​nor and the Register of the State Land Office. No government can object to the intent and creation of a patent after such is issued, unless issued through fraud or mistake. The patent, either federal or state, had an intent to create sovereign freeholders on the land protected from the speculators (any lending institution speculates upon land), and a public policy to maintain a simplistic, stable and permanent system of land records. Land patents were designed to effectively insure that intent and policy were retained. Colors of title can not provide this type of stability, since such titles are powerless against liens, mortgages, when the freeholder is unable to repay principal and interest on the accompanying promissory note. Equity will entertain jurisdiction at the instance of the owner in fee of lands to remove a cloud upon his title created by the sale of the premises and a deed issued thereto under a decree of foreclosure of a mortgage thereon [Hodgen v. Guttery, 58 Free. (Ill.) 431, 438 (1871)]. Though this

48 Land Patents

case dealt with an improper sale of land covered by a patent, any forced sale of lands covered by a patent is improper in view of the policy and intent of Congress. Equity however will protect the mortgagee who stands to lose his interest in the prop​erty, thereby requiring a trust to be created until the debt is erased, making partners of the creditor and debtor. What then exists is a situation where the patent should be redeclared (confirmed or reissued), to protect the sovereign freeholder and to reinstitute the policy and intent of Congress. The patent as the paramount title, fee simple absolute, can not be collaterally attacked, but when a debt can not be paid im​mediately placing the creditor in jeopardy, the courts will impost a constructive trust until the new "partners" can mutually eliminate the debt. If the debt can not be satisfactorily removed, it is still possible, considering the present intent of the govern​ment, to maintain sovereign freeholders on the property immune from the loss of the land, since it is Congress' declared intent to keep the family farm in place. The use of colors of title to act as the operative title is inappropriate considering the rising number of foreclosures and the inability of the colors of title to restrain a mortgage or lien. However, the lending institutions, speculators on the land, maintain that the public policy of the country includes the eradication of the sovereign freeholder in the rural sector in an effort to implant upon the country large corporate holdings. This last area must be effectively met and eliminated.

To those who framed the Constitution, the rights of the states and the rights of the people were two distinct and different things. Throughout their debates they had two objects foremost in their minds. First, they sought to create a strong and effective na​tional government. Second, they set out to protect the people and their rights from usurption and tyranny by government. The people's liberties and individual rights and safeguards were to be kept forever beyond the control and dominion of the legislatures of the states, whom they distrusted, and against whom they so carefully guarded themselves. If such control and dominion and unlimited powers were given to a few legislatures they could override every one of the reserved rights covered by the first ten amendments (the Bill of Rights); they could change the government of limited powers to one of unlimited powers; they could declare themselves hereditary rulers; they could abolish religious freedom; they could abolish free speech and the right of the people to petition for redress; they could not only abolish trial by jury, but even the right to a day in court; and most importantly they could abolish free sovereign ownership of the land. The whole literature of the period of the adoption of the Constitution and the first ten amendments is one great testimony to the insistence that the Constitution must be so amended as to safeguard unquestionably the rights and freedom of the people so as to secure from any future interference by the new government, matters the people had not already given into its control, unless by their own consent. [United States v. Sprague, 282 U. S. 716, 723-726 (1930).] The problem lies not in the lending institutions that simply practice good business on their part. The problem in the loss of freedoms by this present interference with allodial sovereign ownership lies with the state legislatures that created laws, or marketable ti​tle acts, that claimed to enact new simplistic, stable land titles and actually created a watered-down version of the fee simple absolute that requires complicated tracing and protection, and is ineffective against mortgage foreclosures. None of these prob​lems would occur if the patent were the operable title again, as long as the sovereigns Memorandum of Law, History, Force & Effect of the Land Patent 49

recognized the powers and disabilities of their fee simple title. The patent was meant to keep the sovereign freeholder on the land, but the land was also to be kept free of debt, since that debt was recognized in 1820 as unrepayable, and today is unrepay​able. The redeclaration of the patent is essential in the protection of the rural sector of sovereign freeholders, but also essential is the need to impress the state legislatures that have strayed from their enumerated powers with the knowledge that they have enacted laws that have defeated the intent and goal of man since the Middle Ages. That intent, of course, is to own a small tract of land absolutely, whether by land-boc or patent, on which the freeholder is beholden to no lord or superior. The patent makes sovereign freeholders of each person who owns his/her land. A return to the patent must occur if those sovereign freeholders wish to protect that land from the encroachment of the state legislatures and the speculators that benefit from such legislation.
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SECTION IV

CONCLUSION

AS HAS BEEN SEEN, Man is always striving to protect his rights, the most dear being the absolute right to ownership of the land. This right was guaranteed by the land pa​tent, the public policy of the Congress, and the legislative intent behind the Statutes​At-Large. Such rights must be reacquired through the redeclaration of the patent in the color of title claimant's name, based on his color of title -and possession. With such reborn rights, the land is protected from the forced sale because of delin​quency on a promissory note and foreclosure on the mortgage. This protected land will not eliminate the debt, a trust must be created whereby "partners" will work together to repay it. These rights must be recaptured from the state legislated laws, or the freedoms guaranteed in the Bill of Rights and Constitution will be lost. Once lost, those rights will be exceedingly hard to reclaim, and quite possibly, as Thomas Jeffer​son said, the children of this generation may someday wake up homeless on the land their forefathers founded.

SECTION V

BRIEF IN SUPPORT OF COMMON LAW LIENS

IT HAS BEEN STATED that a common law lien is of no value in the legal and business community today. This is in part because of the current misconception and confusion which surrounds a common law lien and also because of confusion over the extent to which it can be used in protecting an interest a person has in the property of another. It is important first of all to understand how common law fits into the scheme of the American legal system. Only then can one understand how a common law lien works.

The common law includes those principles, usages and rules of action applicable to the government and security of person and property which do not rest for their authority upon any express and positive declaration of the will of the legislature. [1 Kent Commentaries, 471.] As distinguished from law created by the enactment of the legislature, the common law comprises the body of those principles and rules of action relating to the government and security of persons and property, which derive their authority solely from usages and customs of immemorial antiquity (particularly the ancient unwritten law of England), or from the judgments and decrees of the courts recognizing, affirming, and enforcing such usages and customs. [Western Union Telegraph Company v. Call Publishing Company, 181 U.S. 765, 770 (1901).] As such, common law is the law of the land through the United States Constitution. In Article III, Section II, the Constitution states that: "The judicial power shall ex​tend to all Cases, in Law and Equity, arising under this Constitution." The Constitu​tion was founded on the basic principles of common law known to the forefathers at the time of the Constitutional Convention. Unless a state or federal statute specifically overrules or alters how a segment of the common law is applied, the common law
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principles in any area to be analyzed will still apply through their continued discus​sion by the courts. As stated in the Illinois case of Robben v. Obering [279 F. 2d 381 (7th Cir. 1960)], the common law is in full force and effect in Illinois unless repealed by statute. General Assemblies have the power to broaden or restrict common law concepts, but until such actions are taken, the common law is as much a part of the state, where it has not been expressly abrogated by statute, as the statutes themselves. [Karlson v. Murphy, 56 N.E. 2d 839, 387 Ill. 436 (1944); People ex rel. Board of Trustees of University of Illinois v. Barrett, 46 N.E. 2d 951, 382 Ill. 321 (1943).] In other words, the common law of England is the basis of common law in the states, and such is the law of those states unless altered by constitution or statute. [Mudge v. Mitchell Hutchins and Co., 54 N.E. 2d 708, 322 Ill. App. 409 (1944); Heineman v. Hermann, 52 N.E. 2d 263, 385 Ill. 191 (1943).] The question then is whether a par​ticular area of common law, specifically liens, has been altered by the passage of statutes by any state legislatures, since the federal legislature has not yet passed a law which abolishes common law liens in America.

In most states common law liens have yet to be determined antiquated and then eliminated by statute. In some, the common law lien has been recognized by statute although the principles for such a lien are defined by its parameters in the common law. [See 42 Okla.S. 1941 Sec. 91. The common law lien in Oklahoma is reiterated by the statute. Williamson v. Winningham, 186 P. 2d 644, 650 (Okla. 1947).] Thus, in determining whether the common law lien still exists in a particular state, the judiciary and legal professions need only look to see if the legislature of that state has legislatively abolished the lien. If such a statute has been passed, then that state's courts need only declare a common law lien null and void and any such lien which was filled can be immediately removed through equitable proceedings in the court. If no such statute has ever been passed, then the common law lien must be given full force and effect assuming the necessary criteria has been met in creating the lien. Therefore, the next question is what are the proper circumstances under which a com​mon law lien can be filed and what are the rights under such a lien.

Liens can be created through only a few specific actions, those being, by contract, by statute, or by operation of law. Liens created by contract include mortgages which also are created in part by statute. Other liens created by statute include mechanic's liens. Liens created by operation of law however are extremely limited in quantity, especially the different types of common law liens. (Williamson v. Winningham, 186 P. 2d 644, 650 (Okla. 1947); Cincinnati Tobacco Warehouse Co. v. Leslie, 117 Ky. 478, 78 S.W. 413 (1904); Gardner v. Lefevre, 146 N.W. 653, 654 (1914).] These types of liens simply reinforce the idea that liens can only arise by some agreement, statute or some fixed rule of law. [Sullivan v. Sudiak, 333 N.E. 2d 60, 30 I11. App. 3d 899 (Ill. App. 1975); Unger v. Checker Taxi Co., 174 N.E. 2d 219, 30 Ill. App. 2d 238 (Ill. App. 1961).] Trade or commerce may act to create a common law lien. [See Supra, Sullivan, at 899.] Liens, however, can not be created by the courts [Deitchman v. Cor​ach, 71 N.E. 2d 367, 330 Ill. App. 365 (Ill. App. 1947)], not even from a sense of justice and equity. [In re Frentress' Estate 89 N. W. 2d 367, 370 (Ia. 195$).] American Jurisprudence describes a common law lien as the right of one person to retain in his possession that which belongs to another until certain demands of the person are satisfied. The basis for a common law lien for materials and services arises when the
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claimant is entitled to be reimbursed for labor and materials which have enhanced the value of the property on which the lien is claimed; and, a contractual relation, even if only by implication, must exist between the owner of the property and the person claiming the lien. [51 Am. Jur. §20.] In the absence of a specific agreement, if a party has bestowed labor and skill on a chattel bailed to him for such purpose, and thereby improved it, he has by general law a lien on it for the reasonable value of his labor or he has the right to retain it until paid for such skill and labor. [Drummond Carriage Co. v. Mills, 74 N.W. 966, 967 (Neb. 1898).] A mechanic of any kind has a lien upon all personal property, which is not a mechanic's lien, for manufacture or repairs while it remains in his possession. Thus, the Drummond Court said:

If property is delivered to a person, to be by his skill and labor, or by adding thereto property of his, enhanced in value, and he performs the labor or adds his own property to that delivered, he may retain possession of it until he is paid for his labor and services. This is the doctrine of common law, and the right is usually denominated as a "common law" lien and it exists under a state of facts such as we have just detailed. [Id. at 968.]

It has been determined that where statutory and written contractual agreements are not controlling, a person lawfully in possession and making a repair by labor or skill for the protection or improvement of a thing has a lien upon such property. [See Supra Williamson, at 650; Jones v. Bodkin, 172 Okla. 38, 44 P. 2d 38 (1935).] Such a lien is a charge upon the property itself and not the people interested in the property. [See Supra Williamson, at 650; Nichols v. Orr, 63 Colo. 333, 166 P. 561 (1917); Boston and Kansas City Cattle Loan Co. v. Dickson, 11 Okla. 680, 69 P. 889 (1902).] As a general rule, common law liens attach to the property without any reference to ownership, and override all other rights in the property, whereas liens created by con​tract or statute are subordinate to all existing rights therein. [51 Am. Jur., §21.] Such a lien is a qualified right [33 Am. Jur. 419, §2], a proprietary interest in the property of another. [City of Sanford v. McCleland, 121 Fla. 253, 163 So. 513 (1935); Small v. Robinson, 69 Me. 425 (1879).] The law gives the right to hold such property only until the satisfaction of a debt to a particular thing. [Peck v. Jenness, 7 How. (U.S.) 612 (1849).] Thus, the first general principle of common law liens has been defined.

The next principle is the requirement of possession. The right of a common law lien is based directly on the idea of possession, and it is indispensable that the one claim​ing it have an independent and exclusive possession of the property. [51 Am. Jur. §21.] Possession is such a necessary element of a common law lien that once it is voluntarily surrendered by a creditor, the lien is immediately extinguished. [William​son v. Winningham, 186 P. 2d 644, 650 (Okla. 1947).] Possession for common law liens can be either actual or constructive. [Id. See also Robert v. Jacks, 31 Ark. 597 (1876); Marston v. Miller, 35 Me. 153 (1852); Stewart v. Flowers, 44 Miss. 513 (1870).] Statutory liens often exist where the creditor does not have possession of the property sought to be subjected to a lien; thus the statutory lien differs from the lien at common law. [See Supra Williamson, at 650.] "At common law there can be no lien without possession. It is there defined, a right in one man to retain that is in possession belonging to another, till certain demands of him, the person in posses​sion, are satisfied." [Peck v. Jenness, 7 How. (U.S.) 612, 620 (1849).] "Where posses​sion is actually, or in the eyes of the law, retained and the property preserved or im​proved by the performance of labor and the furnishing of materials a lien of the com​Memorandum of Law, History, Force & Effect of the Land Patent 53

mon law exists and endures without the necessity of filing a lien statement if an action is commenced within limitations upon the principal obligation as well as within the time specified by statute for preservation of the lien." [Id. at 651. See also Robinson v. Exchange National Bank of Tulsa, 31 F. Supp. 350 (1940).] The great difference between the equitable and common law lien is that the former is not conditioned upon the possession of the thing sought to be charged while possession for the latter is ab​solutely essential. [Gregory v. Morris, 96 U.S. 619 (1877).] "[I]t is indispensable to the existence of a common law lien that the party who claims it should have and retain an independent exclusive, and continuous possession of the property; the right to the lien is based directly upon such possession." [Yellow Manufacturing Acceptance Corp. v. Bristol, 236 P. 2d. 939, 946 (1951).]

A common law lien is lost by the lienholder voluntarily and unconditionally parting with possession or control of the property to which it attaches, and such a lien cannot be restored thereafter by resumption of possession. However, the possessory lien is not necessarily waiv​ed or destroyed as between the parties where there is an intention to preserve the lien, the lienholder only conditionally parting with the property, as where by special agreement he allows the owner to take the property into his possession without prejudice to the lien. But such a surrender of possession under such an agreement will destroy the lien as to third per​sons . . . Priority of a possessory or nonpossessory lien over that of a chattel mortgage is not lost where the property is taken from the actual possession of the lien claimant without his consent by force or fraud, where the property is taken from him involuntarily . . . [Id. at 947.1

Such a lien arises only when possession of property is obtained, and exists only so long as it is retained ... One in possession of property under a lien is the owner of the property as against the world and even against the actual owner, until his claim is satisfied, and no one, not even the actual owner, has any right to disturb his posses​sion without previous payment of claim. [Gordon v. Sullivan, 188 F. 2d. 980, 982 (1951); See also Brown v. Petersen, 25 App. D.C. 359, 363 (1905); 51 Am. Jur. §21.] Therefore possession is essential and must not be given up freely in order to have an effective common law lien.

The third principle of the common law lien is its priority to other liens. It may be said that a lien which arises by force of the common law may be, under certain cir​cumstances, superior to prior existing contractual or statutory liens on the same prop​erty. [Drummond Carriage Co. v. Mills, 74 N.W. 966, 969 (Neb. 1898).] A lien on property by operation of common law may have precedence over an existing mort​gage. [Id. ]

The court added:

I put down my decision on the ground that the mortgage, having allowed the mortgagor to continue in the apparent ownership of the vessel, making it a source of profit by means of earning wherewithal to pay off the mortgage debt, the relation so created by implication en​titles the mortgagor to do all that may be necessary to keep her in an efficient state for that purpose . . . Under these circumstances, the mortgagor did that which was obviously for the advantage of all parties interested. He put her into the hands of the defendant to be repaired, and according to all ordinary usage, the defendant ought to have a right of lien ... so that those who are interested . . . and who will be benefited by the repairs, should not be allowed to take her out of his hands without paying for them . . . It is to be observed that the money expended in repairs adds to the value . . . and looking to the rights and in​terests of the parties generally, it cannot be doubted that the mortgagor should be held to have power to confer a right of lien for repairs necessary. [Id. (Emphasis added).]
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Further,

As it is obvious that every ship will, from time to time, require repairs, it seems but reasonable under circumstances like these, to infer that the mortgagor had authority from the mortgagee to cause such repairs as should become necessary to be done, upon the usual and ordinary terms. Now what are the usual and necessary terms? Why, that the person by whom the repairs are ordered should alone be liable personally, but that the shipwright should have a lien upon the ship for the work and labor he has expended on her; nor are the mortgages at all prejudicially affected thereby. They have the property augmented in value by the amount of repairs. [Id. (Emphasis added).]

In cases where the mortgagor can be said to have expressed or implied authority from the mortgagee to procure repairs to be made on the mortgaged property, the common law lien will be superior and override the prior existing mortgage lien. [Id. at 970; 51 Am. Jur. §21; Shaw v. Webb, 131 Tenn. 173, 177 (1914).] In some cases the improvements need not even actually be made known to the mortgagee and yet the common law lien still has priority. [See Supra Shaw, at 178.] This then allows the mortgagor who makes improvements or repairs to the mortgaged property, benefiting all interested parties, to collect the just compensation for such improvements or repairs so long as possession is maintained.


The final area for purposes of this case law analysis is the allowable level of damages. This is succinctly stated as follows: "[J]udgments on common law liens are based on charged fees that are fair, reasonable and unpaid through the rendition of services, materials, and performed labor. [Williamson v. Winningham, 186 P. 2d 644, 648 (Okla. 1947).]

Once valid liens are established and given legal existence, the lienholder has recourse against anyone who, knowing of the lien, disposes of or destroys the property subject to such a lien. [51 Am. Jur. §21.] Assuming that the criteria in this necessary though perhaps redundant analysis has been met or is assumed to have met, it is up to the courts to analogize between cases to make rules that are definitive in nature. In one particular area, the farming community, such analogization will help to prevent possible unjust enrichments in favor of the lending institutions.

Farmers, by trade practices today, routinely borrow money thereby creating mort​gages on both real and personal property. Common law liens, as the above analysis has shown, do not apply to real property, but they do apply to personal additions to the real property which would enhance or maintain the upkeep of the farm. When a farmer improves the farm, he is benefiting all interested and secured parties, not just himself. This benefit to all is accomplished mainly through the relationship of the mortgagor and mortgagee to the property. Even if a mortgagor holds title, he is still doing everything for and making payments to the mortgagee as much as for himself. This is true even though a mortgage or deed of trust is technically no more than a lien and notes on personal property are no more than security interests. In any of these situations, nonpayment leads to default and forfeiture of the property to the mort​gagee. Therefore, all actions by the possessor are designed to satisfy the debt held by the mortgagee.
-

Another prevalent criteria in all of these notes, whether on personal or real proper​ty, is the doctrine that waste must not be allowed to affect the value of that property. If such waste is allowed to occur, then even if the mortgagor is not delinquent, the note can be assumed to be in default and again the property confiscated by the mort​Memorandum of Law, History, Force & Effect of the Land Patent 55

gagee. This usually will not occur if the property is being properly maintained and im​proved, but such actions show the authority wielded by the mortgagee in the commer​cial farming industry today. In these types of situations, farmers who may have farm​ed anywhere from one to fifty or more years are vulnerable to loss of all that which they have labored over, improved and maintained, often without ever being compen​sated for their labor and improvements. This then is what the common law forbade. During the history of the common law, a lien was developed through case law which served to protect man from the loss of the fair value of services in the form of labor and management and materials expended in the good faith performance on the farm.

Improvements are needed repairs to personal property to make such personal prop​erty operational or to make it effectively new. A common law lien is one way to com​pensate the mortgagor-farmer when such equipment is lost to the mortgagee while the added value yet remains in the property. The other way lies in the materials, labor and management which are expended by the farmer to improve the value of the real property for the eventual benefit of the mortgagee. A farmer may lose the farm he has attempted to purchase, but such should not necessarily result in the loss of the value of the added work that went into developing that farm and creating a more viable operation. Either by tillage of the soil, or added fertilization, or improved conserva​tion of the soil, or by means of new buildings, ditches, fences or other added fixtures, a farmer exerts effort and adds personal property to the real property, thereby enhancing its fair market value and making it more easily disposable, and he thus benefits all parties involved. This is exactly the situation the common law lien was designed to protect. A farmer who can properly prove actual expenses should be com​pensated for those expenses over and above the amount attributed to any assistance by the mortgagee. Equity requires that justice be done. Basic rules of law, dictated the development of the common law lien; but equitable principles now dictate in part, that a farmer be protected from suffering the unnecessary loss that will occur if the farmer is divested of the improved property before he is compensated for those im​provements and maintenance. As such, common law liens are very much alive and have a place in the modern law of property in this age of ever increasing farm foreclosures.

CONCLUSION

Common law liens require the basic principles of possession of the property and some services and materials be added to the property for the benefit of all parties in​volved. If such requirements are met, the mortgagor farmer should be compensated for such improvements or necessary repairs prior to divestiture of the property. Such compensation should be the value of such materials and services above and beyond that attributable to the mortgagee. By following these guidelines, the courts are able to more adequately understand and implement rules of law governing common law liens. This then allows the agricultural community to have. some measure of protec​tion for hard labor exerted prior to the loss of such property. With these principles in mind, common law liens can be understood for what they are and differentiated from the so-called "crazy actions" which are beginning to plague the judicial system.

A Common Law Lien Form appears on page 65.
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CONCLUSIONS OF LOGIC

A LEARNING TREE

AND WHAT HAVE WE LEARNED in studying this superb work of solid scholarship? Ob​viously the Founding Fathers understood that land was the fountainhead of freedom. The individual was the sovereign. He was beholden to no lord or master. This sovereign in fact created the United States. The first words of the Constitution are simply, "We the people . . ." Even high school students know that the original thir​teen colonies were slow to accept the new Constitution until a Bill of Rights had been promised--the first ten amendments.

Why wasn't the matter of absolute land ownership made part of the Bill of Rights? The question is now difficult to answer, so many years having intervened. But in​depth reading of history provides a probable answer. The idea of patented land--that is, land passed to individuals by law--was so secure at the time of the Founding Fathers that no one believed it to be in danger. Patented lands were passed from states to individuals even before the Constitution was written especially during the term of history when the new nation was governed by The Articles of Confederation. It simply did not occur to the Founding Fathers that the several states would entirely turn their backs on the public policy that underwrote the Revolution. When Andrew Jackson drove the money changers from the American temple, the nation was still frontier in character. Banks did not have their talon hands on the nation's jugular of the community, and the judiciary did not entirely agree with the idea that protection for the money lender was more important than protection for the rank-and-file citizen.

But slowly, by degrees, legislatures at the state level came to believe that a run on a bank was more lethal than the sacrifice of an individual farmer. After all, hundreds of citizens depended on the solvency of the bank. And judges, even today, see it as their first duty to protect the creditors. The mortgage--handled in a court of equity--is always given highest standing, and the issue of absolute ownership is shunted aside as Conclusions of Logic 57

something archaic in a world of computers, fiat money and bankers lending their credit.

In fact, it can be asserted with superb logic that state legislatures have repealed some parts of the Bill of Rights, sometimes with the blessing of the Supreme Court. The right to bear arms has been abridged because the Supreme Court, in a Michigan case, said the restriction was on the federal government, not the state government. Trial by jury is almost a thing of the past, except for rapists and murderers. Almost all courtroom activity has to do with equity, that is with contracts and business deal​ings under maritime law, meaning the law of the merchant. This is a realm into which almost all citizens have been delivered via the cleverness of lawmakers and lawyers.

This much stated, it can further be said that all land holders who can get a land pa​tent covering the acres or town lots now in their possession should do so. An ap​propriate document should be filed in the local courthouse. This statement represents informed legal opinion, and is being reported here as such. What a land patent title holder can expect after redeclaring such a title would have to be sheer speculation at this time. The naked law dictates one thing, present public policy and equity law another--and declared public policy dictates still something else. As an example, one farmer--whose case was reported in Acres U. S.A. -went to court with a superb case based on solid law. The court sidestepped the issue by refusing to address it, and by ruling on the usual claptrap that mortgage companies bring before a court of equity. It was apparent that the judge saw the land patent as an issue too hot to handle. Another farmer redeclared the land patent in his name. His lender would not loan him any more funds until he took the patent off his land.

The bottom line is simple. All real estate owners--including people in the city--should have a land patent to protect their interest in the land. Without this title there is very little protection today. Hopefully, if enough land owners file for a land patent and redeclare this patent in their own name, this act may force a swing in public policy because of the force of numbers involved. An influx of requests for land patents at the several land management offices is bound to reverberate in Washington. The drum beat of people seeking to defend themselves against those who would make them homeless might even bring public policy into focus on the pari​ty issue, for it has been the debauchery of agriculture via a lack of parity that ac​counted for so much farm capital consumption, and massive waves of rural bankrupt​cy in the first place. The land patent is an instrument born of law. Full understanding of why all devices available must be used to preserve the land in the hands of in​dividuals can be gained only in the shade of a learning tree called parity.
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APPENDIX 1

OBTAINING A LAND PATENT OR GRANT

IN ORDER TO OBTAIN a copy of the land patent covering the real estate property you own, follow these simple instructions:

1. Obtain a copy of your legal description from your Warranty Deed or other of your property. Make sure the legal description has in it the Township Number, Range Number and Section Number of your property.

2. You then send the copy of your legal description to the Bureau of Land Manage​ment Office for the area in which you are located. Do not send your warranty deed or abstract, just a copy of the description.

3. Attach a letter stating you would like a certified copy of the original land patent or land grant covering the land described.

4. The cost of the land patent is $4.25 plus a search fee for each land patent or land grant. For most land east of the Missouri and Kansas border, the patents were issued per 80 acres. In areas west of Missouri, patents were usually issued for 160 acres. To figure costs, divide figures above by acreage owned. This will tell approximately how many patents are needed. Multiply the estimated number patents by $4.25 to get the approximate cost. Send a little over and above for search fees. (What the Bureau doesn't use they will send back.) Send a Postal Money Order, not a check. Allow ap​proximately six weeks for return of patents. You can also go up in person at the Bureau's Office. (You should probably make an appointment.)

5. When you receive the land patent or land grant, use the Declaration of Land Pa​tent to record the patent in the local county courthouse in which property is located. 6. You have now redeclared the allodial title to your property.
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